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HE Reporter having, in the Second Edition of this 
Volume, made a few Alterations in the Text, (though not 


of great importance, ) added ſeveral Notes and References, and 


annexed an Appendix of Contemporary Caſes, (from the obliging 


communications of other Gentlemen) 1 is induced, as a mark of 


reſpect to the Purchaſers of the former I to publiſh them 


ſeparately for their uſe. 


: It was thought alſo, that it would be more convenient to add 10 
the Indexes of the Second Edition at length, than to publiſh ſe- 


parate ones to che Appendix and Additions: both as ſome vari- 


ations are made i in chem reſpecting the body of the work, and 


from che greater facility of conſulting one index than two.— 


The new matter is, however, diſtinguiſhed by the manner of 


printing ; and, with reſpect to the additional Notes in particu- 
lar, will be eaſily found, by applying, from the wa in the 
index, to chat to the lame page in the additions. 


Pump Court, Temple, = 5 | 2 
March 8, 1790. 
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OH N FLE Tc HER by his wit Keitel W houſes 
Jol and free rents, in Kendall, and all his perſonal eſtate to truſtees 
and the ſurvivor, and the heirs, executors and adminiſtrators of 
| ſuch ſurvivor in truſt to ſell ſo much as ſhould be ſufficient to pay 
his debts, and then to permit his wife Agnes to enjoy the reſidue 


during her life, if ſhe fo long continued his chaſte widow ; and 


after her deceaſe, to ſell and diſpoſe thereof, and the money ariſ- 


ing thereby, after deducting charges, and half a guinea each to 


the truſtees for their trouble, to pay to, and between his ſon Mil- 
lam and daughter Mary, ſhare and ſhare alike, provided that if his 
wife ſhould happen to marry again, the truſtees ſhould, immedi- 


ately after the marriage, ſell all the eſtate and effects given to her 


for her life, and, after ſuch deductions as aforeſaid, ſhould pay the 


remainder of the money to and amongſt his wife, his ſon William, 


and daughter Mary, ſhare and ſhare alike, equally, and in caſe 
either his ſon William or his daughter Mary ſhould die before his or 
their legacy ſhould become due, that the ſhare or legacy of him 

or her ſo dying ſhould go to the ſurvivor of them: The teſtator | 


died leaving Agnes his widow, William his only ſon and heir at law, 


and Mary his daughter; Agnes, hy the cuſtom of burgage tenure, 
was entitled to hold the burgage houſes in Kendall during her 


chaſte viduity, againſtthe diſpoſition of her huiband by will; Mary 
attained 21, but died unmarried in the life of her mother and 


brother. Witham was 21 at the death of che teſtator, and died 
without iſſue in the life of his mother, the mother died the widow 
of the teſtator, upon her death a bill was filed by the heir at law 
of William and Fobn the teitator, againſt the truſtees and the per- 
tonal repreſentatives of the teſtator and of the widow to have a 
conveyance of the real eſtates deviſed by the will, to the plaintiff, 

YOM I: YO die 


Rolls, Juse 
1779. 


alty and ſhall 
go accord- 
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Where a real 
eſtate is or- 
dered to be 
ſold, and is 
blended with 
perſonal pro- 
perty, it be- 
comes perſon- 
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CASES Ax Gun AND DETERMINED 
the heir at law. The repreſentative of the widow, who was the ſole 
next of kin of William the ſon, by anſwer, claimed the pro- 


perty as perſonal ; alledging that by the direction to the truſtees 


to ſell the real eſtates they become as perſonal property, and as 
ſuch, were to go to the perſonal repreſentative of Milian the ſon 
Who ſurvived his ſiſter. 


The cauſe was heard the 11th December 1778, where the firſt 


objection taken was that the perſonal repreſentative of William was 


not before the Court. 


But the Mafter of the Rolls was of -| opinion there were ſuffici- 


ent parties to ſuſtain the queſtion; that the perſonal repreſenta- 


tative was a mere formal party, and that, if he thought proper to 


make a decree, a perſonal repreſentative might be Brune before 


| the . 


"Me Mah and Mr. Wilſon further argued, with reſpect to 
the principal queſtion, that the real eſtates deviſed by the will 
were {till to be conſidered as real eſtates, and to go to the real not 
the perſonal repreſentative : that it was clearly the intention of the 
teſtator that the ellate ſhould remain, and, whillt it did fo, was 


to be enjoyed by one perſon ; that he directed it to be ſold merely 


for the purpoſe of a diviſion; that in conſequence of the death of 


the daughter no diviſion was to be made, and therefore the reaſon 
for the directions ceaſed; and from thenceforth, the ſon alone be- 


coming intitled, upon the death of his mother, it was to be conſi- 


dered as land, they relied upon the caſe of Flanagan v. Flanagan, 
Sth Frne 1708, before Lord Camden, which was a deviſe of real 


and perſanal eſtate to truſtees, in truſt, out of the perſonal eſtate, 
and by {ale of a ſafficient part of the real, to pay debts, the ſur plus, 


after payment of debts, to 4. A ſuit was inſtituted for payment 
of the debts, and the real eſtates decreed to be fold : part was 


ſold; and afterwards A. died, leaving a fon and daughter, the cauſe 
was revived againſt the ſon, and it being apprehended that ſuffici- 
ent was not fold to pay the debts a turther part of the real eſtate 
was fold under the order of the Court. 


the debts ; the queſtion was whether the heir, or the perſonal re- 
F was intitled to this money; it was alledged by Mr. 
J. won WhO cited the caſe, that Lord Camden 8 determination Was 

that 


It afterwards proved 
that the money produced by the firſt ſale was ſufficient to pay 
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iv THE COURT or CHANCERY. 


that whatever quality the fund then had, ſuch it ſhould retain ; 
and he decreed for the perſonal repreſentative : the other caſes 
mentioned were Cruſc v. Barley and Banſon, 3 P. Wins. 20. Digby 
r. Legard, before Lord Bal bu. 


/* 


the cxecutors of the widow) contended that the teſtator had by 
his will directed the real eſtate, after the death of his widow, to 
be fold and blended with his perſonal eſtate, and the whole to be 
divided between his children, or 1n cafe either of them ſhould 
lic in the life of his wife, to the ſurvivor. Upon the caſe of 
Flanagan v. Flanagan, it was obſerved that the Court determined 
the produce of the real eſtate to be conſidered as perſonal, becauſe 
the Court had itſelf directed the ſale to be made and the property 


to the preſent caſe, being caſes of lapſed deviſes, Durour v. Mot- 
teux, I Vezey, 320. and Malrabar v. Malrabar, Forreſter, 79. 
were cited as deciſive of the queſtion in favour of the defend- 
ants. SG 3 3 . 


thing was better eſtabliſhed than this principle, that money di- 


ſpecies of property into which they are directed to be converted; 


will, by way of contract, marriage articles, ſettlement or other- 
wiſe, and whether the money is actually depoſited or only cove- 
ranted to be paid, whether the land 1 is actually conveyed or o::ly 
agreed to be conveyed. The owner of the fund or the contrad- 
ing parties may Make land money, or money land. The cafes 
eltabliſhed this rule univerſally, If any difliculty has ariſen, 1t 
has ariſen from ſpecial circumſtances. In the cafe of Szocetapple 
v. Bindon, 2 Vern. 5 36. it was determined that a huſband was 


Wh 
8 ”— 


intitled to mone icy to be laid out in land as tenant by the courteſy, 
and although it 1s held that a wife is not entitled to dower in 
a ſimilar caſe, yet it 18 allowed that it is fo held becauſe caſes have 
been determined, and not from any Fee The caſes o 

land to be turned into m ney are fewer than thoſe of money 
to be employed in the e purchaſe of land. The principal cafes 
3 a have 
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Mr. Kenyon, and Mr. Chambre, (on behalf of the defendants, 


to be changed for payment of debts ; the caſes of Digby v. Le- 
gar 4, and Cruſe v. Barley and Ban ſon were treated as inapplicable 


rected to be employed 1 in the purchaſe of land, and land directed 
to be ſold and turned into money, are to be conſidered as that 


and this in whatever manner the direction is given; whether by 
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In June, his Honor gave his opinion, he obſerved that no- 


oo 


1779. 


— 
FLlxrcurx 
azainſt 
ASHBURNER 


CASES ARGvueD AND DETERMINED 


have been where real eſtates have been diredted to be fold 
and ſome part of the diſpoſition has failed; fo that ſomething 
has reſulted totheheir at law,as in the caſe of Emblyn v. - 
Pre. in Cha. 541. and Cris v. Barley and Banſon, 3 H. Wit. 2 
Theſe are all caſes where a deviſe has failed, and the thing L 
viſed has not accrued to the repreſentative or deviſee, but to the 
heir at law of the teſtator. The caſe of Durour v. Motteux, 1 Peg. 
320. is a ſtrong caſe to the point now before the court; and if an 


thing could ſtrengthen the general rule, the circumſiances of the 


preſent caſe would do ſo. The teſtator has blended the real and 


' perſonal eſtate together, and diſpoſed of them, without diſtinc- 


ſonal eſtate are made one fund. In the caſe of Durour v. Mat. 


25 Lord Hardwicke made this a Principal ground for conſider- 


ng the whole fund as perſonal eſtate: In the preſent caſe, it might 


| be uncertain, till the death of the widow, whether the eſtates 


mult not be abſolutely fold : both the children, indeed, died be- 
fore her : 3 but ſhe might have married before the death of one 


or both. The intereſts of both the children were veſted, ſubject, Bl 


as to one of them, to be defeated in caſe either of them died be- 
fore the mother. There could be no election, to take the fund 
as land or money; for where an eſtate is directed to be ſold, and 


the money 1 amongſt ſeveral perſons, none has a right to 
fay that any part ſhall not be ſold; the queſtion therefore 1s 


merely between che real and perſonal repreſentatives of the ſon, 
whether the perſonal repreſentative ſhall take the fund as per- 
ſonal property, according to the will, or the heir at law ſhall take 
it, as if no will had been made. The caſe of Flanagan v. Fla- 


nagar, is a ſtrong authority that it ſhall be taken as perſonal 


eliate, according to the will. In that caſe, the teſtatrix, Sarab 
WWootey, by will dated 28 March, 1749, gave and deviſed all her 


real and perſonal eſtates to Francis Plumtree, in truſt, in the firſt 


place, out of her perſonal eſtate, as far as it would extend, and, in 
the next place, by fale of her real eſtate, or a ſufficient part there- 
of, to raiſe ſo much money as ſhould be ſufficient to pay her 


— a — 
fy Ot oo : 1 ' Fm. 


debts and legacies; ant after payment thereof, in truſt to con- 
ie roſidue of the real cttate, which mould remain unfold, and 
P77 Tae produce Cf ſuch part as ſhould be ſold, and all other the 
reiidue of her real lates betwecn her father James Flar gan, 


and hor brother Tames Flanatan, their heirs, executors, and ad- 


mini krators, equally. A bill was brought, by the creditors, for 


ſale of the real eitate, to {upply the 3 of the perſonal 
eſtate 
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tion, for the benefit of his wife and children. Both real and per. 4 
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CHANCERY. 
eltate for payment of debts ; and a decree was made for a ſale; 


«nd if any of the money to 2173 by the ſale ſhould remain after 
payment of the debts and legacies, 1t was directed to be paid to 


In THE LUUR of 


James Flanagan the father, and James Flanagan the ton, equally ; 


and if any eſtate thould remain unſold, the truſtees were directed 
to convey it to them and their heirs equally: after the decree, 


Jumes Flanagan the ſon died, leaving a daughter, and a fon born 


after his death; part of the eſtate was ſold, and afterwards James 
Flmagan the grand-father died, leaving his grand-ſon his heir, 
and his grand- ſon and grand-daughter his ſole next of kin: after 
the death of the grand-father, a further part of the eſtate was 
told, under an apprehenſion that the produce of the {irit ſale was 
inſuſſicient to pay the debts and legacies : it appeared, however, 
that the produce of the firſt ſale was ſufficient. A bill was, atter- 


wards, brought by the ſon of Fames Flanagan the fon, claiming a 
moiety of the ſurplus, as the real eſtate of James Flanagan his 
grand-father, to whom he was become heir againſt the perſonal 
repreſentative of his grand-tather, and againſt the daughter of 


James F lang gan the ſon, who claimed a moiety as one of the next 


ok kin of her grand-father. It was objected, that the ſecond ſale, 
The Court 


after the death of the grand-father, was improper. 
determined, that the ſecond ſale, actually made under the decree 
of the court, before the Maſter, could not be conſidered as impro- 


perly. made: that there was no fraud, no practice, and that the 
money ought to go to the perſonal repreſentative of the grand- 
father. The caſe of Digby v. Legard is a different queſtion. There 


the teſtatrix (Elizabeth Byerley) directed her real eſtates to be ſold 


to pay debts and legacies, and gave the reſidue to five perſons, to 
be equally divided between them, one of whom (Lady Cayley) 


It was reſolved that the deviſe, ſo far, 
tailed totally, and ſhould accrue to the heir at law. The language 


of the decree is ſuch, that the benefit of the deviſe to Lady Cayley 


died in her life-time. 


thould accrue to the teſtatrix's heir at law, Mr. Jervorce, who was 
a lunatic, and ſhould be paid to his committee, as real eſtate de- 
icended to him. The caſe of Scudamore v. Scudamore, Pre. in 
Cha. 54.3. ſhews that, in all caſes where the diſpute is between re- 
preſentatives, the heir, or executor, {hall have the fund according 
to the will or contract of the perſons who gave or created it. 
There was a caſe of Ozle v. Cook, heard 19th February 1748, 
which was this: Mr. 2 made his will in 1744, and gave his 
real eſtate to truſtees to ſell, and to veſt the money in ſtock, and 
pay the intereſt to his wite during her widowhopd 
Vor. L 6 R 


, and after her 
death, 


501 


1779. 


— — 


Flr rens 
anon? 
ASHBUKNER 


302 


1779. 


— rn mod 


FLETCHER 
acai)! 
A:HBURNER 


| ſhould be neceſſary to pay the debt, and as to the reſidue in truſt 


ſon, who was the heir, and the truſtees, to have the reſidue of the 
perſonal eſtate of Mr. Ogle, to be divided between them and the 


the dead daughter was to be Gen ee as real eſtate of Mr. Ogle, 
and deſcended to him as heir. It was determined that the con- 


the children of the marriage, as the huſband and wife ſhould ap- 
point; and in default of a joint appointment, as the ſurvivor 
ſhould appoint; and in default of any appointment to the chi- 
tenants in common, in tail eneral.- with croſs remainders, and if 


but one, to that child in tail general, and no appointment was 


band, and they received it as money, and executed a releaſe. The 


and it was obſerved that {he was entitled to the money, but that 3 


CASES ARGUED AND DzTERMINED 


death, or marriage, to his two daughters equally, except that the 
eldeſt was to have 1,000 J. more than the other: he gave the re. 
ſidue of his perſonal eſtate in the ſame way: he afterwards con-. 
veyed the real eſtate to one of the truſtees named in his will, tx 
whom he was conſiderably indebted, in truſt to ſell fo much a; 


for Mrs. Ogle : part of the eſtate was fold, and then Mr. Ople 
died. His youngeſt daughter died in his life-time. The hill 
was brought by the widow, and the eldeſt daughter, againſt the 


eſtate fold, and claiming the ſhare of the youngeſt daughter, as 


ſon, as his next of kin. The ſon inſiſted the conveyance to tie 
truſtee was a revocation of the will; and, if not, that the ſhare of I 


veyance was a revocation only pro tanto, to let in the debt; ; and 
that ſo much of the eſtate as remained unſold ſhould be fold, and 
that the money raiſed, or to be raiſed by {ale of the eſtate, made 
part of the perſonal eſtate of Mr. Ogle. There was another caſe 
about the ſame time, which is in 1 Yes. 174. Cunningham v, 
Moody, where, by marriage ar ticles, 500 J. was agreed to be laid 
out in purchaſe of lands, to be ſettled to the uſe of the huſband 
for life, with remainder to truſtees to preſerve contingent re- 
mainders, with remainder to the wife for life, with remainder to 


dren, to be equally divided among them, if more than one, as 


made. The father and mother being dead, and the daughter 
being married, the truſtees paid the 500 J. to Ker and her huſ- 


daughter had a child, which dicd, and ſhe afterwards died with- 
out iſſue. A daughter of the ſettlor by a ſecond marriage filed 
a bill againſt the huſband, repreſentative of his wife, the daugh- 
ter by the firſt marriage, for the 5001. conſidering it as land; 


the huſband of her deceaſed ſiſter was entitled to the intereſt, 
during his life, as tenant by the courteſy. In the preſent calc, I 
William Fletcher, the ſon, had the whole beneficial title veſted in 
* bin 


in Tus COURT or CHANCERY. 


him as money, ſubject to his mother's intereſt for life or widow- 
hood. She was his ſole next of kin, and her perſonal repreſenta- 
tives are now entitled to the eſtate as money ; the bill muſt there- 
ſore be diſmiſſed without coſts, 


HEerBURN againſt DAN PD. 


1 


( anſwer, one exception was, that the defendant had not {et 
forth whether he had received particular ſums of money ſpecified 
in the bill, with many circumſtances reſpecting the times when 
received, and of whom, and on what account. Bog 
ferred to a ſchedule, as containing an account of all ſums re- 
ceived by the defendant. Lord Chancellor was of opinion, that 


the defendant was bound to anſwer ſpecifically to the ſpecific 


charges in the bill ; and that it was not ſufficient for the defen- 
dant to ſay, generally, that he had in a ſchedule ſet forth an ac- 
count of all fur ims received by him. 


N exceptions to a Maſter's report diſallowing exceptions to an 
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HRISTOPHER HOLDSWORTH, by his will, gave 
- (int. al.) to the defendants Smithſon and Ibbet/on, their execu- 
tors and adminiſtrators, 200 J. in truſt to put the ſame out at in- 


tereſt, and to apply the intereſt in bringing up the defendant, 


Mary Bracklebank, then an infant, till 21, the principal 1 be 
paid to her at 21, and if ſhe died before 21, then to be pai 15 
her repreſentative; and bequeathed to the Rev. Thomas Whitaker 
100 l. to James Roberts and NH. ham Roberts 100 l. each, to Be 
Ogle 200 l. to George, Ann, and Phoebe Ogle, her children, 1 9 
wick to Foſeph Scurr 2007. to Benjamin N- 1 75 1 1 bh 
Molyneaux 400 l. to. Hannah Cliſe 1 50 l. to William 255 7 
100 J. ro Mary Roſs 2001. to Foſeph Marſhall 200 l. all whic X 
racies, together wth other legacies given by his will, he directe 
o be paid at the end of fix months after his deceaſe ; and the 
laid teſtator, SY gave all his meſſuages, cottages, lands te- 
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nements and hereditaments, ſituate at the Bank, in the townſhip 
of Leeds, with their appurtenances, and all his real eſtate, not 


therein before deviſed, and all his houſehold goods and furn;. 


ture, plate, linen, ſtock 1n trade, and all his perſonal eſtate 
whatioever, unto the detendants Smth/on and Ibbetſon, their 
heirs, executors, adminiſtrators, and aſſigns, to hold the ſame 
to them, their heirs, executors, adminiſtrators, and aſſigns for 


ever, in truſt that they ſhould, as ſoon as convenient after his 


deccaſe, fell all his ſaid meſſuages, &c. for ſuch price or prices as 


could be got for the ſame, and thereby to convert ſuch real and WY 


perſonal eſtate, ſo to them deviſed, and every part thereof, into 


ready money, and by and out of the money ariſing by ſuch ſale, 


to pay all his debts, legacies, and funeral expences, and charges 


of proving his will; and after payment thereof, and retaining 
to themſelves 50/. each, which he thereby gave them for their 


trouble, in truſt out of ſuch monies to arile as aforeſaid, to pay 


all legacies and annuities thereby bequeathed, at the time and 


in the manner thereby directed; and if, after all ſuch payments 


made, and putting out of the funds as thereby directed, for 
raiſing the annuities thereby given, and indemnifying his truſ- 


tees from all charges, expences, and loſs which might attend the 


carrying the truſts of his will into execution, there ſhould remain 
an overplus in the hands of the truſtees, which he apprehended 
there would be to a conſiderable amount, he directed that they, 
and the ſurvivors of them, ſhould, within fix months after the 


ſame ſhould be aſcertained, pay the ſame unto his ſaid legatees, 


| Thomas. Whitaker, Fames Roberts, William Roberts, Grace Ogle, 
George Ogle, Ann and Phabe Ogle, Joſephb Scurr, Benjamin Wright, 


Mrs. Molyneaux, H. Cliſe, William Hawkefewell, Mary Brackle- 


| bank, Mary Roſs, and Joſeph Marſhall, in proportion to their ſeve- 


ral and reſpective legacies therein to them bequeathed ; and the teſtator 
thereby willed and deviſed that two ſeveral ſums of 2501. each, 
which he had therein directed to be put out on ſecurities in the 


names of his truſtees, and the intereſt ariſing therefrom to be re- 
ſpectively paid to M. Thackeray and R. Gaunt, during their re- 


ſpective lives, ſhould upon the ſeveral deaths of them the ſaid 
M. Thackeray and R. Gaunt, be paid in the like proportions unto 


them his ſaid ſeveral and reſpective legatees. 


Benjamin Wright and Mrs. Molyneaux died in the life-time of 
the teſtator. 


The 
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The bill-was filed by the next of kin of the teſtator, againſt 1780. 
the ſurviving legatees, and the heir at law; claiming the legacies Wo 
given to the deceaſed legatees, their ſhares in the overplus, and 8 
in the two ſums of 250 l. as lapſed, and become part of the per- 8. 


Sulrusox. 
fon eſtate of the teſtator. 


'The cle came on at the Rolls, 10 Fuly 1778, when, his Ho- 
nor (Sir Thomas Sexvell) being of 3 that the ſurviving lega- 
tees took the whole reſidue, in proportion to their leveral _— 92 
cies, diſmiſſed the bull without coſts. EE 

Frith this decree, the plaintiff appealed to Lord Chancellor; 
aud the cauſe coming on to be heard before his Lordſhip, — 


Mr. Kenyon attempted to ſupport the decree; 


— 


But Lord Chancellor, being clear (without hearing much argu- 
ment) that this was a tenancy in common in the reſidue, and 
that therefore the ſhares of the legatees who died in the teſta- 

tor's life-time, were undiſpoſed of; ſaid the only queſtion was, 
whether ſuch ſhares belonged wholly to the next of kin, or to 
the heir at law. N 


The Attorney General, Mr. Madocks, and Mr. Selwyn (for the 
_ plaintiffs, the next of kin) contended, that the teſtator had con- 

verted his real eſtate into money, out and out, that he had mixed 

two funds, and made all perſonal eſtate ; that the caſes therefore 
of Mellabar v Mallabar, For. 79, and Dur v. Molteux, 1 Ve. 
320, muſt govern the deciſion here, and that the blending the 
funds diſtinguiſhed this caſe from that of Digby v. Legard (cited 
ante 501.) Mr. Selwoyn mentioned the caſes of F lanagan V. Fla- © 
nagan (cited ante, p. 500.) Fletcher v. Aſhburner 25 5. 497.) and 
Ozle v. Cook, cited ante, 501. 


Lord Chancellor thought the two former caſes did not apply; ; 
but being, in general, of opinion with the counſel for the next of 
kin, aſked the counſel for the heir at law, upon what grounds 
they could ſupport his claim. TE 


Mr. Scott for the heir at law, ſaid they claimed on his behalf 
uch intereſt in the monies produced by the ſaleof the teitator's real 


eſtates as the deceaſed reſiduary legatcos would have been intitled 
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it they had ſurvived the teſtator ; or ſo much of their 


ſhares of the overplus, now in the events which have happened, 


undiſpoſed, of as is conſtituted by the produce of the teſtator'srea] 


_ eſtate. That theheir at law is intitled to every intereſt in land, not 


diſpoſed of by his anceſtor, is ſo much of a truiſm that it calls 


for no reaſoning to ſupport it. It is not neceſſary for the heir at 
law, to deny that the intention of the teſtator has deſigned him 


nothing; his intention has certainly been equally unpropitious 


to his next of kin ; but it is not enough that the teſtator did not 
intend that his heir ſhould take, he muſt make a diſpoſition in 
favour of another: if he has not actually diſpoſed of all his real 
eſtate, if he has not made an univerſal heir, the law will give 
ſuch part of his real eſtate as he has not :dnally and eventually 


diſpoſed of, even again{t his! intention, and a forizort in a caſe 


where he has expreſſed no intention, to the heres natus. If the in- 
tereſt of the deceaſed legatees had been an intereſt in the produce 
of mere real eſtate, not blended with the produccot perſonal eſtate, | 
it has been admitted, upon both hearings, that the benefit, of the 


lapſed deviſes would, according to the caſe of Digi and Legard, 


and the principle of the caſe of Emblyn and Freeman, Pre. Chan, 
541. and of many others, have accrued to the heir at law. It is 
admitted, and cannot be denied, that where a teſtator direds real 


eſtate to be ſold for ſpecial purpoſes, if any of thoſe purpoſes be- 
come incapable of taking effect, the heir at law ſhall take; becaute 
there is an end of the diſpoſition, when there is an end of the pur- 


poſes for which it was made: but it is contended here the teſ- 
tator had not a ſpecial intention, but that he meant the produce 
of his real eflate ſhould be conſidered as perſonal eſtate, that he 


intended to convert it out and out, that he has not kept the 
funds diſtinct, but that he has blended them ſo as to be inca- 
pable of being diſtinguiſhed, and chat the caſes therefore of Da- 


rour v. Meotteux, and Mallabar v. Mallabar, are authorities in 


point, that the whole fund is perſonal.— We admit that a per- 
{on may decide what {hall be the nature of his property after his 


death, ſo as to preclude all queſtion between real and perſonal re- 
preſentatives. But we infilt that if he has nor actually and 
eventualiy 10 decided, they upon the j:w catts the title to perfonal 
eſtate can no more claim in a court of equity, money ariſing from 
the ſale of land, than the heir can claim property admitted to be 
of a perſonal nature. As to the queſtion of fact, whether ne 


meant that in ſome event only, or that in all events the produce I 
of his real eſtates thould be conſidered as perſonalty, we admit 


that, 


M . 
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that, in favour of his reſiduary legatees, he meant to convert the 


whole into perſonalty in caſe all his reſiduary legatees ſhould, 


eventually, take the whole; but we contend, that he has intimated 
no intention as to that part of the produce, as to which his diſpo- 


ſition, in the event which has happened, has failed of effect. 
He converts it out and out, indeed, if you ſpeak of his intention 


as to the qualities of the property which his legatees were to take; 
but, as to ſuch part of the property as, in the event, they have not 


taken, he has not determined upon its nature; he never meant 
to determine upon its nature, as between his heir at law and his 


perſonal repreſentative, or next of kin, becauſe he appears not to 
have adverted to the poſſibility of any events taking place which 
would give the one or the other an intereſt in his property, and 
he deſigned no part of his property for either. In the event, the 


one or other muſt take ſome part of it; but to ſay he has made 
it all perſonal property, and that e the law muſt give it 
to the next of kin, is to apply an argument deduced from what 
was the teſtator's intention in caſe events had taken place which | 
have not occurred, for the ſake of proving a ſimilar intention, if 


circumſtances happened directly contrary to thoſe with relation 


to which only the teſtator framed his intention. 
what the teſtator intended with reſpect to reſiduary legatees, by 
way of proving that he intended the ſame in favour of his next 
of kin, is to reaſon from a caſe in which intention is expreſſed, to 


prove a like intention in a caſe which ſuppoſes the abſence of in- 
tention : though the teſtator therefore intended, that his le- 
gatees, if they had lived ſhould take their reſpective ſhares of 
uch part of the general ſurplus as was produced by the {ale of 
tae real eſtates as money, he has not declared any intention re- 
lative to its nature in caſe that particular event of his ſhould be 


diſappointed. In the event, therefore, which has happened, 1t 


is ſo much undiſpoſed of, ariſing from the fale of lands. Such 


money in chis Court is land; and, as ſuch, the heir claims it. 


Suppoſe all the fifteen 3 had died in the life-time of the 
teltator, would it not have been competent to the heir at law to 
have inſiſted, in equity, that no ſale thouid be made of the real 


eſtate? Would it have been poſſible to contend that, becauſe the 


teſtator had blended the funds, in order to make a diſpoſition 

which, never took effect, and without a view to any other given 
circumſtances, that he had therefore blended them, if, in the 
event, he had made no diſpoſition ; that becauſe he had made the 
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real eſtate perſonal to give it to his reſiduary legatees, and to 


diſappoint his heir, he meant alſo to diſappoint his heir, whe. 
ther Eis reſiduary legatecs did or did not, in the event, take the 
benefit of that diſpoſition? The fact of his having blended the 
funds proves not a mere inattention, not mere indifference to the 
intereſts both of his next of kin, and his heir at law, 


but it 
proves a purpoſe hoſtile to both: can chat fact then be a ground, 


From whence to infer that, in a change of circumſtances „he had a 


purpoſe 0: kindnefs and bounty to the next of kin, and adverſe to 
the intereſt of the heir only. The reaſon of the intention ceaſing 
the intention ſhould be taken to have ceaſed. The teſtator meant 
to change the legal qualities of his property, when he meant to 
alter the diſpoſition which the law would make of his property : 
but if, in the event, the law was to make the diſpoſition of any 
part of the property, —he meant, for ought that appears to the 
contrary, (and ſomething muſt appear to the contrary to defeat 


the claim of the heir,) that the law which made the diſpoſition, 


ſhould decide on the qualities of the property of which it was 
to diſpoſe. If then, in caſe all the reſiduary legatees had died, 


the heir could have prevented a ſale, —is it to- be ſaid, be- 
cauſe a ſale muſt be made, he ſhall not have that part of; its pro- 
duce which the objects of the teſtator's bounty cannot take? 


It is not true, that where it is neceſſary that a ſale ſhould be made 


to effectuate the teſlator's purpoſes, which are capable of taking 


effect that ſuch ſale will conyert the nature of that part of it's 


produce which cannot be applied according to the teſtator's in- 
| tention. In the caſe of Emblyn and Freeman, Pre. Chan. 541. the 
heir was held intitled to 200 J. ariſing from the ſale of real eſtate, 
which the teſtator had made hable to an appointment by note, 
concerning which he made no appointment; and there a ſale was 
neceſſary. in the caſe of Digby v. Legard, where the heir was held 
intitled to the benefit of the deviſe lapſed by the death of one. of 


five tenants in common of money, to beraiſedby ſaleof real eſtates 
in the life-time of the teſtator, the heir could not poſſibly pre- 
vent a fale: 
rour v. Motteux, they can be conſidered as authorities only by 


thoſe who do not attend to the diſtinction ſubmitted above: they 


are ſo far from deciding the caſe that they eſtabliſh no principle 
which applics to it. In Mallabar and Mallabar, the real and 


perſonal eſtate are not Ficndd by the terms of the deviſe in the 


beginning of the will, which 1 18 a deviſe of real eſtate only, upon 
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truſt to ſell: and that out of the moneys ariſing therefrom, the 1 780. 
teſtator's debts ſhould be paid, and after payment cbereor hne 
deviſed, out of the remainder of the money 500 J. to his lifter acknoyy 
Mary Bainbrige, 500 l. to his ſiſter's two children, that ſliould 8 - 
be living at the time of his deceaſe, equally to be divided be- 
tween them, 500 J. to his nephew Nicholas, who was his heir at 

law, 500 J. to be divided amongſt the children of his late brothers 

James Mellabar, living at his deceaſe; then follows the clauſe 

which was held to blend the funds.— « Jer after all my debts 


and legacies paid, I give and bequeath all the reſt and reſidue 

« of my perſonal eſtate unto my ſiſter Hier Mallubun; Hand 7 
appoint her executrix. The queſtion was whether were was a 
reſulting truſt for the heir, as to the money ariſing from the {alc 
of the real eſtate, after payment of the debts, and the ſeveral 
{ams of 500 I. The Court held that the teſtator had wo 5 
his property perſonal, or rather it inferred from the purpoſe of ; 
the teſtator, as far as that could be collected from the will, that 
the teſtator meant by the reſiduary clauſe to deſcribe not only 
money ſtrictly perſonal eſtate, but the money claimed by the heir 
likewiſe, the Court inferred this from the circumſiance of the 
heir's having a legacy of 500!. out of that very money, and becauſe, 

if a different conſtruction was made, the ſiſter his executrix, to 

whom the teſtator clearly intended to give a beneficial intereſt, 
would have taken nothing but a troubleſome office ; for if the 
words,“ the reſidue of the per ſonal eſtate” did not include this mo- 
ney, the perſonal eſtate muſt have been firſt applied, to pay the 
debts and legacies, in exoneration of the real eſtates charged there- 
with by the will, and the executrix would have have had an 
office of trouble without the benefit intended her: but though 
the Court conſidered the ſw rplus of the money as perſonality, as 


between her, whom it held to be a refiduarylegatce, and the heir, 
do effectuate the teſtator's intention, does it follow, that if the 
tenator had died 1 iteltate as to the ſurplus, as the teſtator here 
(dlidaato a part of it, that the Court would have determined againſt 
95 heir in favour of the next of kin in whoſe favour no ſuck 
argument as to intention could have been urged? If the refidu- 
ar y legatee had died in the teſtator's life-time, the will mutt have 
had the ſame conſtruction as if the refiduary clauſe had not been 
inierted ; for where the reliduary clauſe has no operation to any 
ſubſtantial purpoſe, it cannot be contidered as a part ofthe will: if 
it had not been inſerted, the deviſe of the real eſtate would have 
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Veen a deviſe to pay debts and legacies merely; in ſuch caſe, then, 
it is clear that, as to the ſurplus, there would have been a refute. 

ing truſt for the heir: The debts and the ſums of 500 /, being 
i: the teſtator's intention would have been ſatisfied, to the ex. 
tent in which it could take effect; there would then have been all 
There is no difference between ſuch a 
caſe, and the preſent caſe, except that in that caſe there is no reſi. 
duary legatee, as to any part of the ſurplus ; here there is none, as 


to ſome part of it; there, tuen, is a general inigſtach, as to the ſurplus, 


here a partial inteſtacy: butthe effect of a partial inteſtacy muſt be 


the ſame, as to the part, as the effect of a general inteſtacy isto the 
whole. Ihe caſe of Durour and Motteux 18 allo a caſe between re. 
ſiduarylegatees, and the heir at law; there, the teſtator gave all his 


real eſtates to {ell and diſpoſe of the whole with his perſonal eſtate, 


blending them, for payment of his debts, legacies and funeral ex- 
pences and performance of his will; he gave ſeveral legacies, and 


among the reſt, 1 ,200 J. or thereabouts, whereof part was to be 


laid out in the purchaſe of freehold lands for charitable utes 
ſome of which were, confeſſedly, within the Mortmain act, a | 
the reſt determined to be ſo; the queſtion was, whether the 1, 2000. 
1h ould go to the heir at law, or to the reſiduary legatees, Lord Hard- 


zwicke ſaid, that he was of opinion, that the money which ſhould 


ariſe by the ſale of the real eſtate was turned into perſonal, and 


{o intended by the teſtator, it plainly appearing, that by the de- 


_ ſcription of all his perſonal eſtate, he meant to include the whole 


in the reſidue, ſo that it is to be conſidered now as perſonal 


eſtate ; then it comes to this,—a will is made, in which there are 


ſeveral legacies, and the reſidue of the perſonal eſtate is given 


away; one of the perſonal legacies is void by law; the Court 


cannot ſay, for that reaſon, that he intended to die 262 YR for 


giving the reſidue over includes every thing, let it fall in by 


reaſon of the legacies being void, or lapſing in the life ot 
the teſtatcr. — Now, 
grounded 
duary legatecs every thing which was not otherwiſe effectually 
diſpoſed of. And the teſ.ator was held to have converted his real 
eſtate out and out into perſonal eſtate, to effectuate that inten- 
tion; for the reſiduary legatees could not otherwiſe take the 
1, 200 J. Put if the reſiduary legatees had died in the life-time 


of the teſtator, and the next of Kin had been called upon to ſuſ- 
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here, the reaſoning of the Court is 
upon the teſtator's intention to give his reſi- 
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rain the queftion againſt the heir, the reaſoning of the court 
would not apply: arguments from intention, in their favor, 
could not be reſorted to, and the court might have ſaid, and 
muſt have ſaid, that the teſtator meant to die inteſtate as to the 
{arplus, if there was no reſiduary legatee named in his will liv- 
ing at his death. It could not, in that caſe, have been ſaid, that 
the teſtator meant, by the deſcription of all his perſonal eſlate, 


to include the whole in the reſidue, and therefore the void le- 


gacy of 1, 200 J. among the reſt; becauſe the will, in that caſe, 


muſt be confidered as if nothing concerning the reſidue had 


been inſerted in it. Here, he meant to make one fund of the 
whole, to effectuate his intended diſpoſition of the whole; but 
if ſubſequent events defeated that diſpoſition, Eis intention, in 
caſe it took effect, is no proof that he had the ſame intention in 
caſe it did not take effect. If there had been no reſiduary clauſe, 


and if the reſiduary legatees had been dead, it could have no ef- 
fect, and therefore could not have been attended to. In Durour 7 


v. Metteux, it would have been nothing more than a deviſe of 


on and perſonal eſtate for payment of debts, valid legacies, and 
funeral expences; it would have been then a diſpoſition with a 


ſpecial intention; that intention being ſatisfied, there would 
have been a reſulting truſt as to the ſurplus. It is ſaid, if this 


way of reaſoning was good, it would have entitled the heir to 
the 1, 200 J. in the caſe of Durour v. Molicux, for it was the 


teſtator's intention there, that the ſame ſum {hould be conſidered 
as money only, in cafe the charity took it; that the teſtator ne- 
ver adverted to the event which happened, viz. the reſiduary le- 
gatee's taking it, an event, which he as little thought of as he 
did of the next of kin's taking the reſidue. 
rule of law would not ſuffer in that caſe, what no rule forbids. 
in this; the law ſays, where there is a reſiduar y legatee, the teſ- 
tator mall be preſumed to mean that he ſhould take whatever 
\aptes, either by the death of the legatees, or whatever is not 
given according to law. So long as there is any perſon to take, 
who is declared by the teſtator to be preferred by him to thoſe 


whom the law appoints to ſuccees him, the heir can have no 


claim. If the teſtator ſpoke for himſelf, he would ſay, if my 
ſpecial intention of kindneſs to the charity fails, my general in- 
tention of bounty to my reſiduary legatee {hall take place: but 
where the refiduary legatee is removed, there is nothing like a 
declaration, by the teſtator, in. favour of the next of kin, to 
entitle them to ſucceed the reſiduary legatecs, as there is 


where 
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allect thoſe who claim, upon the ground that there is no will 


_ excluſive of that part, it ſhall not go as undiſpoſed perſonalty to 


frechold and copyhold lands to the defendant Barley and his 
| heirs, in truſt to fell for the belt price, and in the firſt place to 
pay off all his incumbrances and his debts. He allo deviſed his 


 redes fat, There could be no doubt, it was urged, if the eideit 
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where there is a gencral reſic uary clauſe in a will in favour 
of the perſons named in it to ſucceed the particular lega- 
tees; and to moncy ariſing by the ſale of land, there can 
be no claim, in the next of his kin, but what ariſes from the de. 
claration of the teſtator; tor unleſs he directs, or expreſſes, 
that it hall be conſidered as perſonalty, the heir muſt take it, 
We admit the heir dT to be excluded, whillt there are any 
perſons who can take the produce of the real eſtate under the 
will, the declaration of the teſtator's intention: we deny that 
he is excluded by any who make their claim not under the will, 
but in defect of the will; or that the intention in the will can 


which relates to the ſubject. The caſe of Cryfe v. Barley and 
Lonfon, betore Sir Jo. Jekyll, 3 Tis. 20. ſeems to eſtablith thoſe 
principles; for it thews, that where any part of the produce of ⁵⁶ 
the real eſtate is fo given, as to prove that it was not the teſta- I 
tor's intention, in caſe that part ſhould lapſe, that it ſhould g0 
to the reſiduary legatees, but that he has given them the reſidue, 


the next of kin. W hy ſhould the next of kin take in preference 
to the heir, what the reſiduary legatees cannot take for another 
reaſon,” 'namely, removal by death ? The caſe was, Milliam Bau- 
fon, ſeiſed in fee of freehold and copyhold lands, which he had 
ſurrendered to the uſe of his will, and being much indebted by 
mortgages, and having a wife and five children, deviſed all his 


8 95 


perſonal eſtate to the ſame truſtee, in truſt to ſell, and after the 
teſtator's debts paid, to apply the money ariſing by ſale of the 
perſonal eſtate, and alſo the money to be produced OT {ale of the 
real eſtate, among his five children, in manner thercin after 
mentioned: To his eldeſt ſon 200 J. at his age of 21; all the reſt 
and reſidue thereof among his four younger children at 21, and 
with benefit of ſurvivorſhip; the eldeit fon died under 21: the 
queſtion was, what was to become of the 200“ The Matter of 
the Rolle 14 it would not go to the younger children, who 
were only to have the reſidue, but to the heir. It was objected 
that all is made perſonal eſtate; the ſurplus of the money ariling 
from the {ule of the real and perſonal eſtate, is to go to the V- 


{on had died in the teſtator's life, it would have been a lapſed /- 
Gun - 
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dium : But his Honor, after looking into precedents, declared 
for the heir, that it was the ſame as if ſo much land, as was of 
the value of 200/. had not been to be fold, but ſuffered to de- 
ſcend. As to the caſe of Flanagan v. Flanagan, it is perfect! y 
0: Foreat from this: That was a queſtion between the real and 
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pe -r{onal repreſentative of a perſon intitled under the will of the 
teltator. Ihe land was ſold under a decree of the court, in a 
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cauſe in which the perſon, through whom both claimed, was 


be any, to be paid to James Flanagan the father, and James Hla— 


þ 4 
_ 
$6: 


and the queſtion ariſing between the real and perſonal repre- 


plus ſhould have the fam? nature, with reſpe d to them, as the 
decree had given it with reſpect to Flanagan the father. In that 


made, which would produce the exact ſum, and no more, di- 
reted his truſtees to convey the reſidue of the real eltate, w hich 


be fold, and all other the reſidue of his real eſtates, between the 
father and the ſon. Seudamore v. Scudamore, Pre. Ch. 513. is not 
to this point: it determines that the repreſentatives of a perſon 


repreſentative of the teſtator himſelf, There is no caſe in which 
cher ext of kin have been con! idered as intitled againſt the heir, 
in the event ot a lapſe of the whole, or a part of che reſidue, ex- 


ſo far as it relates to this ſubje et, Was thus: Mr. Igle made his 


will in 70D and gave Eis real eſtate to truſtees to fell, and veſt 
the money in ſtock, and pay the intereſt to luis wife during her 
N 30+ , and after her death, or marriage, the principal to 
his two daughters equally, except that the eldelt was to have 
1,990 J. more 5 an the other: he gave the reſidue of his perſon a] 
4 eſtate in the ſame way. He afterwards executed a conveyance in 
q truſt to ſell, for payment of his debts, which was held a revo- 
3 cation pro tanto only, and part was fold. One,of the daughters 
3 died in Mr. Ovle's life. The bill was brought by the widow, 
and the eldeſt daughter, againſt the ſon, the heir, and the trul⸗ 
tees, to have the reſidue of the eſtate ſold, and claiming th: 


hare of the deceaſed daughter, as perſonal eſtate of Mr. Ogle, to 
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party; and the decree had ordered the ſurplus, if there ſhould 
nagan the ſon, equally. The ſale was made u nder the decree ; 


ſenrative of Flanagan the father, the court determined the 
caſe too, the teſtator had, foreſeeing that a ſale could not be 


mould remain unſold, or pay the produce of ſuch part as ſhould 


intitled under a will, ſhall take money, as money or as land, ac- 
cording as the perſon whoſe repreſc natives they are would have 
taken it but it dec ides nothing between the heir and perſonal : 


cept the caſe of Ozle v. Cook, heard roth February, 1748, Which, 
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CASES Arcoen AND DETERMINED 


be divided between them and the ſon. The ſon inſiſted, that 5 


{hare was to be conſidered as real eſtate: the Court . the re. 
ſidue of the eſtate to be ſold, and that the produce ſhould be 
conſidered as Mr. Ogle's perſonal eſtate, Here, it cannot be de- 
nied that the intention of the teſtator to convert this eſtate into 
money, for the fake of his daughters, was taken to be a ſuffici. 
ent ground for the Court's conſidering the moiety, which in the 
event was undiipoted, as perſonal eſtate : But the caſe of Dighy 


v. Legard, 15 a later authority, and contradicts the doctrine of 
that caſe. The caſes are not in any reſpect different, except in 


the number of the perſons intereſted in the produce. The 


daughters, in the cafe of Ogle v. Coos, indeed had an intereſt in 


the perſonal, as well as real eſtate, which was not given in that 
of Digby v. Legard; ; but the funds are kept ſeparate, and not 
blended in Dole V. Cook, The determination in the latter caſe, 
we ſubmit, 1s neither juſtified by principle nor by authority, 


The caſe of Orle v. Cook, admits the dec aſed dauzhter's moiety, 
in both the real and pertonal funds, to be undifpoſed, but it 
ſuppoſes that the converſion, which the teſtator made with a 
view to a diſpoſition, is to take effect, though the diſpoſition 


does not take effect. Upon the whole, we contend, that, if the 


haves of the deceaſed legatecs in the overplus are undiſpoſed, 


parts Or * thoſe ſhares being conſtituted by moncy ariſing from 
the ſale of real cf ate, the heir is entitled to Gack: part; that the 
intention of the teſtator, in the events that have happened, does 


not deſtr oy his claim; and that this 3 18 a cafe to which the prin- 
ciples of the adjudications cited | by; the counſel for the next of 


kin, do not apply. 


The Chancellor revert the decree, and dire. Jed an account 
to be taken of the perivnal eſtate, and the money ariſing from 


the ſale of the real eiate, and that the ſhare of the deceaſed le- 
gatees, in the overplus, ſhould be divided between the next of 
kin and the heir; that is, fo much of thoſe ſhares as was con- 


ſtituted of the fa eſtate, to the next of kin, and fo much 
as was made up of the produce of the real eſtate, to the heir. He 
ſaid, that he fully approved the determination in Digby v. Le- 


gard. That he uſed to think, when it was neceſſary for any 
purpoſes of the teſtator's diſpoſition, to convert the land into 
money, that the undiſpoſed money would be perſonalty; but 


the caſes fully proved the contrary. It would be too much to 


lay, chat, if all che legatecs had died, the heir could, as he cer- 


tainly 
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tainly might, he ſaid, prevent a ſale; and yet to ſay that, be- 
cauſe a ſale was neceſſary, the heir ſhould not take the undiſpo- 
ied part of the produce. The heir muſt ſtand in the place of 
the refiduary legatees who died, as to the produce of the real 


eſtate. He ſaid he approved the diſtinctions made in behalf of 
the heir, and decreed as beforeT. 


+ See the caſe of Rabiaſon v. Taylor. pft. vol. 2. 5.589. 


CADLE again Fow ux. 


5 defendant s father, to the teſtator of the plaintiff Cadle, 


and another, and praying a ſale. The defendant anſwered, ad- 
mitting the mortgage; and then applied to the court, upon the 
act of 7 Geo. II. c. 20. for the uſual decree upon a bill of foreclo- 
ture, The plaintiffs now applied to diſcharge that decree, and 
for liberty to amend their bill, by ſtating a bond, which 


they inſiſted they were entitled to tack to the mortgage.— The 
Maſter of the Rolle was of opinion, that the order already made, 


being a decree, though made upon motion, could not be diſ- 


charged upon motion. The words of the att are, © the court 


ſhall make /uch order, or decree, as the court might have made if the 


ſuil had been br ought to a hearing, and all parties ſhall be bound by 


ſuch order or decree, to all intents and purpoſes, as if /uch order, 


or decree, had been made at, or ſubſequent to the hearing of ſuch ſuit.” 


Les. V, Y NNE againſs COOKEFS, 
3 WLAN WIN NE, and Mary his Wife, 
Vidow 7 Devise ee of David Cookks, deccaſed; 


5 3 5 Plaintiffs. 
Tuouas Core and GeoRGE RAY 5 


IR Thomas Cookes, ſeiſed in fee of a conſiderable freehold, 
and of a copyhold held of the manor of Tarbig, called Cab- 
bouſe, by will dated 19 February, 1696, deviſed the eſtates and 
part of the copy hold in Tarbig, to his nephew Thomas Winford 


_ intereſt, is for the benefit not only of himſelf, but of all the perſons in remainder. Recovery 
dae not in polleſfion, has no operation, 


3 2 for 


83 HE plaintiffs filed their bill, ſtating a mertgage by the * 
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thereof ro be made to him and his heirs. He died in 1 74.3, with- 
out iſſue, and by his will gave the Tarbig eſtate to his wife dame 


of Sir Thomas Cookes, in general, to Thomas H and his heirs, to 
make him tenant of the freehold for the purpoſe of F fe a 


of dame Elizabeth, By the cuſtom of the manor of Tart 01g, copy- 
holds may be intailed, and 1 may be barred by recovery 
ſuffered, or ſurrender made in the court of the manor according 
to cuſtom. 2255 Cookes died 5 — without iſle, by his will, 


Jons in tail male, y vith remainder to his daughters in tail general, 


Jicuiy for life, with remainder to his firſt and other ſons in tail 


third fon of Henry, and his firſt and other ſons in like manner, 


CASES ARGUED AND DETERMINED 


tor life, with remainder to his firſt and other ſons in tail male; 

vith remainder to 7h Winford for life, with remainder to his 
firſt and other ſons in tail male; with remainder to Henry Vin 
ford for life, with remainder to his firſt and other ſons in tail 
male; With remainder to Zo Coker, and his heirs male for 
ever. Sir Thomas Cc, died in 1701, and upon his death Tho. 
mas Vinſore, aicerwards Sir Thomos.GCookes Finfurd entered, pro- 
cured tl ne T 17 e eſtate to be entr anchiſed , and a c V , ance 


Elizabeth in fee, conſidering himſelf as abſolute owner of A 
citate ; and the entered and continued in poſſeſſion till 175 
Fobnand Hoary Winford, died without iſſue in the 1 of | 
their brother Sir Thomas CG; CORES I 22 4, and Jobi Cookes, the laſt 
remainder-man in the will of Sir Thomas Cookes, alſo died before 
Sir Thomas Cookes Il inford, leaving two ſons John and Henry 
Cookes. Job Cookes upon the death of Sir Thomas Cooles Win ford, 
entered upon all the eſtates deviſed by the will of Sir Theme 
Cobber, except the Zarlig eitate, and by indenture dated the 15th 
of April 1744, conveyed all the manors, Sc. deviſcd by the wall 


BS 
hx 
FX 


recovery, and a recovery was ſuffered accordingly. At the time of 


the execution of the indenture of bargain and ſale, and of ſufſer- 
ing the recovery, dame [!iSabeth Cooles Winford was in the 


actual EDS: of the enfranchiſed eſtate at Tarbig, and claimed 3 
che 1ame as he wil eſtate, and Fobn Cookes was never in poſſeſ- 
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ſion, nor ever me Wo any entry, or did any act to avoid the eſtate 


he deviſed all his eſtates to V iam and JSebu Rujul, in truſt, 
to pay his debts, and ſubject thereto to his own firſt and other 


with remainder to his nephew Heut Cookes, ſon of his brother 


ule, with remainder to his nephew David Cooles, the ſecond 
{on ol his. brother Leury tor life; with remainder to his firſt 
nd other ſons in tail male, wich remainder to Thomas Cocles, the 


with remainders over. Heury brother of John the laſt teſtator 


died in his life-time, leaving Henry, David and Thomas, his three 
2 . 1ons 
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IN THE COURT OF CHANCERY. 


ſons ſuccellive deviſces for life, in the will of n Henry the 
eideſt, upon the death of Fohn, entered upon all the eſtates of Sir 
Thomas Cooles, except the Tarbig, and in 1749, filed a bill againſt 
the widow of Sir Thomas, dame Elizabeth Cookes Wi inford, and 


[illier, her then huſband, ſtating the will of Sir Thomas Cookes, 


the enfranchiſement of the eſtate, the ſeveral ſubſequent events, 


and claiming the Tarbig eſtate, by virtue of the limitations in tlie 


will of Sir Thomas Cookes, The cauſe was heard the 3d of May, 
1749) when the Court declared that it appeared that Sir Thomas 
C:rtes Winfurd, took the copyhold eſtate in queſtion, and enjoy- 


ed the ſame under the will of Sir Thomas Cooles, and that the en- 
franchiſement taken of the premites, was for the benefit not only 
of himſelf}, but of all perſons intitled thereto, in remainder un- 
der the will of Sir Thomas Cookes, and it was therefore decreed 
that, on payment, by the plaintiff, in fix months of 750/. the con- 


ſderation for the enfranchiſement, the premiſes ſhould be con- 


eyed to the ule of the plaintift, and the other uſes in the will 
of Sir Thomas Cooles, then exiſting and capable of taking effect. 


Before any conveyance in purſuance of this decree, Henry Cooles 


died without iſſue, without having done any act affecting the 
Tarbig eſtate. His brother David therefore, upon his death, as heir 


male of the body of the firſt named hn Cookes, claimed to be 


intitled to the eſtate as tenant in tail male, and, by indentures of 
leaſe and releaſe dated the 8th and gth of ue, 1752, and made 
between dame Elizabeth Cookes Winford then a widow, by the 
name of Elizabeth Hillier, of the firſt part; Henry Roberts and 


＋ 2 pb Kingdon, of the ſecond part; David Cooles of the third 


part; and Thomas Banks, of the fourth part; El:zzabeth Hillier 
in conſideration of 709 J. and in purſuance of the above men- 


tioned decree, conveyed the Tarbig eſtate to David Cooles and 


his heirs, to the uſe of David and the heirs male of his body, 


and after reciting that a term of 1000 years created by Sir 


Toomas Cookes, wha had ineffectually attempted to enfranchiſe 
the eſtate,) was then veſted in Roberts and Kingdon, they con- 


veyed the eſtate, for the reſidue of that term to Banks, in truſt 


for David Cooles, and further reciting that the above ſum of 
709 /, was paid by Banks, and that David Cookes had occaſion 
tor 5911. more, David Cooles declared that the term ſhould be 


a ſecurity for, and ſubject to redemption on payment of 143007. 
and intereſt to Banks. By indentures of leaſe and releaſe, the 


14th of June, 1752, David Cookes conveyed the eſtate to make 


a tenant to the precipe for ſuffering a recovery, and a recovery 
FOI I Pl = was 
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CUUKES, 


Fin. Term, 


7780. 


Baron Bre, 
for Lord 


Chancellor, 


Where traf 


tees are in- 


terpoſed, the 
court will not 


authoriſe a 
woman's . 
parting with 
her lite inte- 
eſt in a 
ſum of mo- 
ney, upon 


examination. 


in analogy 
to that upon 


a private ex- 


amination. 


| fuck ch id in caſe there ſhould be no more 
3 equaily 


CASES ARGurD AND DETERMINE 


was ſuffered accordingly. In 17 55, David made his will, ang 


deviſed che eſtate to Stephen Lao, in truſt for the plaintiff Mary 
for life, and after her death, in truſt for his daughters, 


David 
died in without iſſue, leaving Thomas Cooles his 


brother and heir, who paid off Banks, and took an aſſignment 
of the mortgage. The bill was brought by the plaintiff claim. 
mg under the will of David Cooles, praying liberty to redeem 
the mortgage, and an account of the rents, profits, and reco- 
very of the eſtates, to the uſes in the will of David. 


Baron 1 was of opinion, that by the words heir male,” the 


{firſt named ohn Cookes, took an eſtate in tail male, under the 


will of Sir Thomas Cooles, that Joon Cookes his ſon, not having 
been in poſſeſſion of the eſtate in queſtion, when the recovery 


was iuffered it had no operation on that eſtate, that David was 
therefore ſeiſed in tail male, that the recovery ſuffered by him 


: barred the intail, and the eſtate was, therefore, well deviſed by 
his will, and decreed e 


Mr his Wife, 95 8 * 
Janes BAILLIE, and Ky ci BaiLL1s, the ſaid 


Simon FrasER, and Mary his Wife, and their 
Ch ildren, (except the Plaintiff,)— Defendants, 


oF MON Fraſer che elder, intitled to two ſums of money due 
due to him on bond, aſſigned the ſame to James and Evan 


Baillie, in truſt, to pay him the intereſt during his life, and upon 
his death, to pay the intereſt of part to his wife for her life, and 


after the death of the ſurvivor, to pay and apply that part unto 


and amongſt ſuch child or children begotten or to be begotten 
of them the ſaid Simon Fraſer and Mary his wife, in ſuch ſhares 


and proportions, and at ſach times, as ſhe the ſaid Mary Frojcr 
ſhould, notwithſtanding her coverture, by any writing under ler 


hand and ſeal, tb be atteſted by two credible witneſſes, direct or 
appoint ; and, for want of ſuch direction or appointmept, then 


in truſt, to pay and apply the truſt· money and the intereſt there- 


of, to all and every the child or children of them the ſaid Simon 
Fi -afer and Mary his wife then living, to be paid intirely to one 


e than one, and to be 
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adminiſtrators, and aſſigns of the ſaid Simon Fraſer. 


CHANCERY. 


equally divided among them ſhare and ſhare alike, in cafe there 
{hould be more ſuch children than one, but in caſe there ſhould 
be no ſuch child or children living, 


1s. Tus COURT or 


hen in truſt for the executors, 
Mary 
Fraſer, made an immediate appointment of 500 J. part of this 
money in favor of the plaintiff, one of the ſons of her and 


her huſband, and, by the ſame deed, ſhe and her huſband 


meant to part with the intereſt of 500 J. during their lives. The 
bill was brought to compel the truſtees to pay the 500 l. to 
plaintiff, and, for that purpoſe, prayed that Mrs. Fraſer might be 
examined by the Court, as to her conſent to part with her intereſt 
for life 1n the 50ol. in the nature of a fine at common Jaw of 


real property, and that a commiſſion might iſſue to take her ca- 


mination. An objection was raiſed to the validity of the ap- 


pointment, as a partial execution of the power, not an entire 
diſpoſition of the whole truſt fund. 


that the truſt deed did not enable Mrs. Fraſer, from time to time 


It was particularly obſerved 
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1780. 
— 
Fs ASH 


agp ae 
BAILUrk. 


to appoint, which are the words commonly uſed, and that it 


declared no truſt of any part which ſhould remain unappointed 


in caſe any appointment ſhould be made. 


Baron Eyre, objected that it did not occur to him that, in any 


caſe where truſtees had been interpoſed, the Court had autho- 


rized the departure with the property of the wife, by examining 


her! in the nature of a fine at law. 


AWSE again Ma LHVU ISB. 


| Ro»: RT Moſe, the plaintiff 's huſband, by his will, gave 
to the plaintiff 50/7. a year, and the uſe of his houſe at 
Horawood. with the houſhold goods, plate, &c. for and during 


her life, over and above her jointure, in caſe he ſhould die with- 
out iſſue male; and he gave to his ſiſter Mary Melhnfh, 2001. 
and ſeveral other legacies, and all his eſtates and effects, manors, 


meſſuages, lands, tenements and hereditaments, which he ſhould 


have in poſſeſſion or reverſion, whether frechold or leaſchold, he 
gave, deviſed, and bequeathed to Richard Stevens, his father-in- 


tow, Nilliam Melbuiſb his brother-in-law, and Richard Clarke, his 


couſm, in truſt, in the firſt place ſor payment of the plaintitt's 
jointure, and the legacies given by his will; and as to all his 


manors, 


Baron Eyre, 
for Lord 


. Chanceior. 


Trin. Term, 
1780. 
Teſtator 


gives to his 


heir at law 


ſor lite, re- 
mainder to 


R. C. ſor lite, 


and to his 
ſirſt and o- 


ther ſons, re 


mainder to 


N. . and '/ 


AL. fir their 
joint lives, 
and to the 
ſurvivor of 
them, the 
ſurvivor 15 
only to take 
an eſtate tor 


lite. 
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be in truſt for bis ſiſter Mary Melbuiſb for her life, and after her 


reditaments whatſoever, in poſſeſſion or reverſion to the faid © 


bill againſt Mary Melbuiſb the fiſter and heir at law of the teſtator, 


truſts performed, and, particularly, praying an account of the 


—— 2 SIS, * 
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CASES ARGURD and DETERMINED 


„ * N 5 


manors, meſſuages, lands, tenements, and hereditaments therein 
before deviſed to his ſaid truſtees, ſubject to his legacies, and the 
plaintiff's jointure, he willed, directed, and deviſed the ſame to 


e _ te 
FFß́́kR!f! Pe 28 
, 
* Me. 


deceaſe, in truſt to his couſin Richard Clarke for his life, and after 
his deceaſe in truſt for his firſt and other ſons in tail male, 
Richard Clarke, or his ſon ſo inheriting taking the name of Arſe, 
inſtead of Clarke; and as to the reſt and remainder of his goods, 
chattels, and hereditaments not therein deviſed, he direfted the 
ſame ſhould be laid out in lands, and ſettled to the uſes above 
directed, with reſpect to his frechold eſtates; and that till lands 
could be found, the intereſt ſhould be paid to the perſons enjoy- 
ing his frechold eſtates; and in caſe the ſaid Richard Clarke 
ſhould die without iſſue, he gave deviſed and bequeathed all his 
eſtates and effects, manors, meſſuages, lands, tenements, and he- 
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Richard Stevens, and Milliam Methuiſh, during their joint lives 
and to the ſurvivor of them ; he appointed Richard Stevens, Wil. 
liam Melhuiſh, and Richard Clarke, executors of his will, and gave 
to each of them for their trouble 1004. Robert Awe, died in 
1764, without having had any iflue, leaving the plaintiff his 
widow, and Mary Melhuiſh, his ſiſter and heir at law. William 
Melhuiſh died, leaving Richard Stevens ſurviving ; Richard Clarle 
alſo died, without having had any iſſue. Afterwards Richard 
Stevens died, leaving the plaintiff his heir at law, and having 
made his will, and deviſed his real and perſonal eſtate to the 
plaintiff and made her ſole executrix. The plaintiff brought her 
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and againſt the heir at law of William Melhuiſh, and the widow 
and perſonal repreſentative of Richard Clarke, claiming as heir at 
law and reſiduary deviſee and legatee, and executrix of her father 
Richard Stevens, to be intitled to the frechold eſtates O the teſla- 
tor, after the death of Mary Melluiſb, and the perſonal eſtate to 
be laid out in the purchaſe of land; upon the ſame event, and 
therefore praying that the will might be eſtabliſhed, and the 


perſonal eſtate, and of eſlates purchaſed therewith by Mr. and 
Mrs. Melhujh. 


On behalf of the plaintiff, it was contended by Mr. Mansfield, 
Mr. Waller, and Mr. Scott, that by the deviſe of the will to Stevens, 


and Melhni 10, and the ſurvivor, the whole intereſt in the free- 
3 hold 
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0 diſpoſe of all his property: 


IN THE COURT oF CHANCERY, „ 


hold and leafehold eſtates, and in the eſtates to be purchaſed 
with the reſt of the perſonal eſtate, paſſed to Stevens as furviv- 
ing Melbuſſb, ſubject to the previous eſtates created by the will; 
that the words uſed were ſufficient to carry the fee in the free 

hold, as well as the abſolute intereſt in the leaſehold to the fur- 
vivor, and that the lands to be purchaſed with the perſonal eſtate, 
were to be ſettled to the lame uſes throughout, as were to be 
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Awer 
era u 
MrLiuvisn, 


mited of the freehold eſtate, that the teſtator meant by the will, 


only to others, did ſo by expreſs words; that the devite to the 


ſurvivor of Stevens and Melbniſb, being unaccompanied by words 
of limitation, it was evident the teſtator meant to give them 


the whole intereſt, that the words in which he had given the 
cſtates to Stevent and Melbniſh, were the ſame as thoſe in which 
he had deviſed the eftates to the truſtees, to whom he clearly 
meant to give the abſolute intereſt, to anſwer the purpoſes of the 


truſt; that the words uſed in the deviſe in queſtion, were ſuffi- 


cient to convey all the intereſt the teſtator had in the property, 


as well as the property itſelf: For this purpoſe was cited a caſe 
of Jachſon v. Hogan, in the Houſe of Lords in 1776, (7 Bro. Pit. 
Ca. 417.) where a deviſe of the reſidue of the teſtator” s efteAs both 
real and perſonal, was held to carry the abſolute property. It was 
further contended that, if a ſmall tranſpoſition of the words was 
made, they would be clearly ſufficient to carry the fee- ſimple, that 
if the deviſe had been to Stevens and Melbuiſb for their lives, and 
then had followed the words, I give, deviſe, and bequeath all my 


eſtates and effects, manors, tc. whether in poſſeſſion or reverſion 


to the ſurvivor, there could have been no doubt that the abſolute 


intereſt in the entire property would have paſſed to the ſurvivor; 
that the deviſe as it ſtood was in fact the ſame. 


was made on the part of the plaintiff, that if the eſtate in truſt 


A ſecond point 


in the perſonal eſtate, to be laid out in lands, did not paſs to the 


ſurvivor of Stevens and Melbuiſb, then it was undi ſpoſed of, and a 
moiety belonged to the plaintiff as widow of the teſtator. 


On behalf of the defendant Mrs. Melbuiſb, it was contended 
by Vir. Madocts and Mr. Kenyon, that as there were no words 
added to the deviſe to the ſurvivor of Sevens and Melb b, the 
{urvivor took, in the freehold eſtates, an eſtate for life only, and 
that therefore was undiſpoſed of and deſcended to Mrs. A7 


45 heir at law; that the heir at law was not to be diſinlicrited, but 
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le gave a life eftate in the whole 
+0 his heir at law, and where he meant to give eſtates for life 
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CASES AR GUD AND DE TERMINE o 


by expreſs words, ſuch as leave no doubt of the intention of the 
teſtator: That the words uſed in the deviſe in queſtion, were. 
mere words of deſcription, and that as the eſtates were given firſt 

to the deviſees for their joint lives, it was abſolutely neceſſary 
to add 1 the deviſe to the ſurvivor to give him an eſlate for life. 


On the part of Mrs. Clarks, it was ſubmitted to the Court, 
whether the might not have an intereſt in the leaſehold eſtates, 

as perſonal repreſentative of her huſband : Yet 1t might be con- 
tended the words, © and if the ſaid Richard Clarke ſhall die with- 
out iſſue,” which preceded the deviſe to Stevens and Melbuiſb, gave 
him, by implication, an eſtate in tail general in the freehold 
eſtate, and 8 che abſolute intereſt in the leaſehold 
eſtate. 


In anſwer to this claim, it was inſiſted, thiat by the words, 


« without iſſue,” muſt be intended without ſuch iſſue as before 
mentioned, namely, iſſue male, and then no eſtate could ariſe to 


Mir. Clarke by implication. In ſupport of this were mentioned, 


Blackborn and Edgley, 1 P. Wms. 600.  Bamfjield and Popham, 
1 P. Mic. 54. and Jones v. Morgan, F. earne's Cont. Remrs. 334. 
Baron E re,. Two queſtions have been made in this cauſe. 
It has been inſiſted, on behalf of the plaintiff, that ſhe 1s in- 


/. 


— 1 ² ane 28 


titled to che reverſion in fee of the freehold eſlate, and to tlie 


abſolute intereſt in the leaſehold, they being deviſed to the ſur- 
vivor of Stevens and Melbui imb, without any words of limitation; 
and that ſhe is intitled, in like manner, tothe fee of the eſtates to be 
purchaſed with the perſonal eſtate, and therefore ſhe prays an ac- 
count of the perſonal eſtate: the deviſe i is to Stevens and Melhuiſh, 
and to the ſurvivor, there is no doubt of the general rule of law, 
as to the effect of ſuch limitation, but the intent of the teſtator 
may controul or enlarge the ſtrict legal conſtrua ion of words. 
The queſtion will not be affected by the conſideration, that the 
heir at law will be excluded if the plaintiff prevails. It is clear 
the teſtator intended to exclude the heir at law to a certain extent, 
and where a teſtator has manifeſted an intention of deviſing an 
eltate to a certain length, there ; is an end of the claim of the! heir 
at law except upon the conſtruction of the deviſe. The 
ſtri g 5 — of conſtruction muſt prevail, the egal effect of 
words mult take Pres unleſs there is a manifeſt inten- 
tion to the contrar y. By the clear legal conſtruction of the 
words in queſtion, if the deviſe was a mere gift of lands, the 
| ; deviſce 
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in Tis COURT O CHANCERY. 


deviſee would take only for life. The queſlion is, whether, upon this- 
will, there is an apparent intent to enlarge the eſtate, and make 
it an eſtate in fee. It has been contended, for the plaintiff, that 
there is ſuch an intent declared; that an eſtate for life in the 
whole is given to the heirs, and, den thence, it is contended that 
the teſtator intended to exclude the heir from further benefit. It is 
a great deal too much to conclude, from the deviſe to the heir for 


tor's bounty, appear to have been his couſin Richard Clarke and 
his iſſue: there is a limitation in tail to the iſſue, and they are 
directed to take the name of A/c, there is no ſuch limitation or 


whom the teſtator conſidered as perpetu ating his name and 


But why {ſhould the deviſe to the heir exclude the ſtrict legal 


the teſtator, but becauſe the property is undiſpoſed of; the law 
did not neceſſarily carry it to Mrs. Melhuiſh ; if ſhe had died be- 


tempted to make uſe of the era] words in the deviſe, to the 
truſtees without any limitation of eſtates, and from thence to ar- 
gue that a fee mult alſo have been intended to paſs by the ſecond 

den 5 the ſame words: But in the ſecond deviſe with thoſe 
general words, there is an . 8 limitation to Stevens and Mel. 
huiſh for their joint lives; wi ich goes a great way to ſhew that 
the intent was to give a life eſtate only, to the ſurvivor ; beſides 
the Court does not raiſe a fee to the truſtees, by the naked words 
of the deviſe, but, the teſtator having given eſtates upon truſts, 
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| the deviſe. An argument has been drawn from the generality of 
the words uſed, © all his eſtate and effects, &c.” and it has been 


the lands themſelves but of the intereſt in them, that they muſt 
mean the whole intereſt in the lands, as well as the lands them- 
ſelves. It is impoſſible to build ſo much on theſe words, becauſe 
a life eſtate is expreſsly limited upon theſe words; it is clear that 
the teſtator meant there no more than a deſcription of the 
jubject of the deviſe, not of the interelt deviſed. Upon what 

AO | | | prin- 


Jife, that ſo much was intended. The principal objects of the teſla- 


direction to the children of the heir at law, or to the furvivor of 
Stevens and Melbuiſb. Clarke and his iſſue were the perſons 


family; it they failed he had no particular object of his bounty. 
conſtruction of the words uſed in the deviſe to the ſurvivor of 


Stevens and Melhuifh? The heir at law takes not by deſignation of 


fore the teſtator, it would have gone to others. It has been at- 


for the performance of which a fee is neceſſary, the Court mutt 
| | % M” . , | — 7 | . 

_ neceſſarily hold the deviſe to the truſtees to be a fee; in the ſub- 
ſequent deviſe, the court muſt look for other wad; to enlarge 


inſiſted that the words are ſo general, ſo deſcriptive not only of 
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524 CASES Arxcved' AND DeETERMINED | 
1780. principle then can I determine that the ſuruivor took a different 
—— interelt from the joint-tenant ? I ſee no reaſon why the teſtator 
eg ſhould mean or wih to give more than a life eſtate to the far. 
e vivor: this is, indeed, mere conjecture; but T am defired, upon 
0 conjecture, to enlarge the legal conſtruction of words, I will not 
narrow it. There is no manifeſt intent of the teſtators to enlarge 
the words beyond their ſtrict legal meaning, or to confine chem. 
| The law muſt therefore determine the queſtion. By the ſtrict 
| legal conſtruction of the words, the ſurvivor takes a life-eftate 
| only in the freehold. I muſt, therefore, determine that the 
plaintiff is entitled to che leaſchold, ſubject to the life-intereſt of 
Mrs. Melhif5 ; but that the is not entitled to the freehold, and, 
conſequently, is not intitled to the lands to be purchaſed with 
the perſonal eſtate ; I muſt therefore diſmiſs the bill as to that, 


Davies _againſ} Tory. 


Saran Davirs, and another, in behalf of them- 
ſelves and other Creditors of Joun Topp, deceaſed, 


and Max rTHñA LLOYD, in Behalf of herſelf and 
other Legatees of Jo an Tore, - Plaintiffs. 


R ICHARD Tore, (late L Lovys): Baerutbs of -the 
| : Will of Joun Tore, and Deviſce for Life of his 
| real Eſtates, Saran LLOYD and JANE Pack, 
| Sifters and Co-Heirs of Joux Tore and ROBERT 
PE AI B ERTON, a Mortgagee, iow Defendants, 


Ju, 1780» 


vided certain 
e eſtates ſubject 
to a general 1777, and , thereby, as to his worldly eſtate, either real or per- 


N charge for 
1 monk of ſonal, after payment of his debts and funeral expences, gave and 


aur : _ diſpoſed thereof in manner following: He gave to his ſiſter 
chaſed ano- Sarah Lloyd, an annuity for her life, to be paid to her by the 


ther eſtate 
which de- perſon or perſons, who, for the time being, ſhould be ſeiſed of 


5 his real eſtates under his will, and he alſo gave ſeveral pecuniary 
1 | d - 

| rate the de- legacies, and he charged and made chargeable all his real and 
| | viſed eſtate 


if the per- perſona! ellate e cept part of his perſonalty given as heir-looms) 


ſona! be in- 
ſallicient to pay the debts. 


* 


Pelster de: G OEN TOP P, filed 4 in fee of conſiderable real eſtates, ſub- I 
jet to a mortgage to Pemberton, made his will zd of Moy, | 


4 ; | | | with 
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IN THE COURT OF CHANCERY. 


with the payment of his debts and legacies aforeſaid, and lub 
jet thereto, he deviſed all his manors of Whitton and Pennington, 


and all his real eſtates in the counties of Salop and Montgomery 


(which were all the real eltates he had at the time of making 56 


will) to his nephew Richard Lloyd for life, on his obtaining the 
king's licence, to bear the arms and aſſume the ſurname of Topp; 


remainder to truſtees to preſerve contingent rem inders: remain- 


der to the firſt and other Tons of Rich "ard Lhd in ta) 


ale: re- 
mainders over in ſtrict ſettlement : And he gave ſeveral articles 


of perſonal eſtate, to be enjoyed as heir-looms b the deviſees 


of his real eſtate : and as to all the reſt of his perſonal eſtate, ſub- 
ject to the payment of his debts, legacies, and funeral eXPences, 


he gave the {ame to his ſaid nephew Richard Lloyd, and * 


ed him executor of his will. 


After making the will the ceſtator pirchaſed a freehold eſtate 


at I. * | 


In April, I oo ke died without iſſue, leaving Sarah Lind and 


Fane Price, his ſiſters and heirs at law, upon whom the eſtate at 


Pennington, (purchaſed after the making of the will) deſcends. 


The billwas brought for an account, and application * 8. _ 


nal eſtate, not ſpecifically bequeathed, in payment of debts and . 


legacies, in a courſe of adminiſtration; and in caſe the perſonal 


eſtate ſhould not be ſufficient, then to eſtabliſh the will, and to 
have the deficiency raiſed by ſale or mortgage of a competent 


part of the real eſtate. 


The Sd was heard at the Rolls on the 15th and 2 5th F. ebruary 


1780, when the will was eftablithed, and the proper accounts 
directed, and the perſonal eſtate, not ſpecifically bequeathed, 
was ordered to be applied in payment of the debts, legacies, and 


funeral expences, in a courſe of adminiſtration; but, in caſe ſuch 


perſonal eftate ſhould not be ſufficient for the payment of teſta- 


tor's debts, his Honor declared that the deficiency, as to what 


ſhould be remaining due to defendant Robert Pemberton the mort- 6 


gagee and the other ſpecialty creditors, ought to be raiſed by 


ſale or mortgage of the real eſtate deſcended to the heirs at law: 


and ordered and decreed that ſuch deficiency ſhould be raiſed 


by ſale or mortgage of the ſaid eſtate, or a ſufficient part thereof, 


Vor. I. 04 


and 
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and the money to ariſe by ſuch {ale or mortgage was to be an- 


plied in making good ſuch deficiency; and in caſe the perſonal 
eſtate and money to ariſe by the ſale of the real eſtate deſcended, 
ſhould not be ſufficient for the purpoſe aforeſaid, it was declared 
that the rents and profits of the ſaid eſtate were to be applied to 
make good ſuch deficiency, and an account and application of 
ſuch rents and profits was directed: And in caſe the defendant 
Pemberton, the mortgagee, or any of the ſpecialty creditors 


ſhould have exhauſted any part of the perſonal eſtate, the ſimple 


contract creditors in the firſt place, and the legatees in the next 
place, were to ſtand in the place of ſuch ſpecialty creditors, and 
receive a ſatisfaction pro tanto, out of the real eſtate deſcended. 
But in caſe the fund aforeſaid ſhould not be ſufficient for pay- 
ment of the debts and legacies, under and according to the direc- 
tion aforeſaid, it was declared, that the deficiency ought to be 
made good out of the real eſtates deviſed by the will, charged 
with the payment of the teſtator's debts and legacics, and proper 
directions were given for chat W 


The coſts were apportioned between the perſonal eſtate and the 
real eſtates, and the coſts out of the real eſtates were to be raiſed 


in the order and manner before directed, with reſpect to the 


deficiency of the debts. 


l 


The heirs at 1 appealed to the Lord Chancellor againſt ſo 
much of the decree as applied the real eſtate deſcended, in the 
firſt place, to make good the deficiency of the perſonal eſtate, to 


pay the mortgagee and ſpecialty creditors, and the conſequent 


direction, and the direction as to the coſts. 


The appeal was heard before Lord Thurlow, in July, 17 80. 


The caſe relied upon by the deviſee of the real eſtates which 


paſſed by the will, and which had been relied upon by the Maſter 
of the Rolls, was Galton v. Hancoch, 2 Ath. 424. 427. 430. 


On the other ſide the principal caſe cited was Corbet v. Davies, 


or Corbet v. Kyngſton, J December, 1743, or Powis v. Cos bet, 3 
Ath. 5 56. 


Lord Commer It is impoſſible to diſtinguiſh this caſe from 


Galton v. Haucoch. The firſt fund for the payment of debts is the 
perſonal 
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in TAT COURT or CHANCERY. 

perſonal eſtate ; the ſecond fund may be eſtates deviſed for pay- 
ment of debts; and the third fund eſtates deſcended: but eſtates 
particularly deviſed are never applied till all the other funds are 


exhauſted. Where a perſon, ſeiſed of three or four eſtates, de- 


viſes one eſtate for the particular purpoſe of paying his debts, 


that eſtate is applied: I therefore do not apprehend that the ge- 


neral rule, cited as ſuſtaining Galton v. Hancock, © that eſtates 


deſcended muſt, always, be applied to exonerate eſtates deviſed,” 
is law. Where an eſtate is particularly deviſed for payment of 


debts, yet che perſonal eſtate, as the primary fund, unleſs ex- 


empted by the teſtator, ſhall be firſt applied. But I do not re- 
collect any caſe where debts have been directed to be paid out of 


real aſſets deſcended, in preference to eſtates, /o deviſed. The 
contrary. has been decided, as in Corbet v. Kynaſton, where two 


eſtates were in the poſſeſſion of the teſtator, and one was deviſed, 
charged with a term for the payment of debts. I heard the de- 


fendants, the deviſees, principally to obtain a diſtinction be- 
tween Corbet v. Kynaſton, and Galton v. Hancock. What is the 


effect of the full principle of this decree, and of Galton v. Hau- 


cock ? Simply this: Where a teſtator gives the whole of his eſtate, 
at the time of the deviſe, ſubjed to a general charge (not to a 


particular charge, for that would make a difference) he means to 
give the deviſee all that can be ſaved of his affairs, after pay- 


ment of his debts. If he afterwards becomes poſſeſſed of an 


eſtate by deviſe or purchaſe, thus much is clear, by charging 


his eſtate with payment of his debts, it could not be in his con- 
templation to charge an eſtate which he actually gave, in favour 
of an eſtate which he had not. In that caſe, the eſtate deſcended 
could not be ſtated as the object of his intention to exempt; 
whereas if a teſtator has two eſtates, and charges one, the infe- 
rence is, that he means to exempt the other. I do not wonder 


that Galton v. Zancock ſhould be, at firſt, looked upon as matter of 


great difficulty. The principle of Galton v. Hancock, as ſtated, 


is, that the teſtator did not mean to charge his eſtate with a view 
to future property. Yet he might ſo mean. It is unfit, how- 


ever, where caſes are preciſely ſimilar, that different judgments 
{hould be given: therefore, whatever might have been the reaſon- 


ing upon Galton v. Hancock, when decided, it is exceedingly fit 


to collect the principle upon which it was decided, to govern 
other caſes. The principle which ſeems to diſtinguiſh the caſe is 


this: When a general charge is made, applicable to the whole 


eſtate of the teſtator at the time, no intention appears that the 


Hom eſtate 
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1780, eſtate is fo charged with a view to exonerate future Property; 
. where a teſtator charges part of his eſtate, leaving other part 
Davies to deſcend, his inclination to burthen a part, in exoneration of 


- 217 o the reſt, 18 manifeſt *. 


* ide Donne v. Lewis, vol. 2. p. 257. 
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20th July Jos againf/ the Earl of Su 7 FOLK, 


1780. 


Teſtator de- G E ORG ONE 8, of Weekewich, in Kent, by his will 


viſes the re- 


fi due to his having given his houſehold goods, Qs. to his wife, gave 


hildren, b 
Ta 4 85 + and. bequeathed all his other eſtates to his ſaid wife Mary Tones, 
| daughters for and during ſo long of her life as {he ſhould continue his 


| ſhall marry, 
without the Widow, in truſt to pay his debts, and educate his children 


conſent ek till each ſhould be married, and after the deceale or marriage of 


0 . or guardions, his ſaid wife, then he directed all his real, leaſehold, and perſonal 
ner thare to go 


e e un Ae ſhould go to, be paid, and applied to the equal uſe of all | 
3 mt e and every ſuch his child or children as ſhould be then living; 
ſubſequent, and in caſe his wife ſhould marry again, ſhe ſhould, from that 
| ang time, have no further to do with any his child or children, or 


without con- any of his effects, &c. but the child or children ſhould be under 
ſent is en- 
tit ed. the care of guardians, to be choſen and appointed as ſoon as poſ- 
45 Fee ſible upon that occaſion, and truſtees ſhould be appointed for his 


— Ret era 8 effects for the benefit of his children, till they attain the age of 
"is 3 — 3 and in caſe any of his children ſhould die before they ſhould 
44-125. © attain the age of 2 1, then his or her ſhare ſhould go and equally WY 
be divided among the ſurviving ones; and in caſe any of bis I 
darghter s ſbould marry without the conſent of her mother, and in de- 

fault of her mother, her guardians firſt had and obtained, then her 

ſhare to be equally divided among the unmarried Ones ; and i in caſe 
they ſhould all die before their reſpective ages * 21, then his 
eſtates, Nc. to be {ubje to the will of his wife, provided ſhe be 
unmarried at the time of his deceaſe ; and appointed his wife, and 
William Stevens (her father) joint executors of his will, and guar- 
Hans of his children. 


_— 
_— = 
3 
3 


— 2 
1 
_ 


N 
\ 


Mary, « one of the daughters, married without conſent; and the 
queſtion was, whether ſhe had forfeited her intereſt under the 
will. 


N — e 
1 8 Lord 


in Tus COURT es CHANCERY. 


Lord Chancellor his 1 is a Caſe of difficulty. Alt is a condi- 
tion ſubſequent to defeat an intereſt veſted, and therefore to be 
conſtrued with all ſtrid neſs.— The words are, „ without conſent 
HF guardians ;” in the plural number. The will has appointed 
I two guardians ; it has given a ſpecial authority to be exerciſed 
4 only * the wife, while both are alive; and in default of the wife 
: only, the authority is to be exerciſed by guardians. The caſe 

cited of Peyton v. Bury, 2 Wms, 626. goes a great way.—The 
ame of guardian, as the name of executor, ſurvives, but the au- 
 thority in queſtion is collateral to the office , guardian. — That caſe, 
while it ſtands, is of weight; but I ihould have much heſitation 
to decide upon it. Suppoſe a power was given to guardians to 
let an eſtate for 21 years, a ſpecial authority, and one ſhould die, I 
am appreheniive the court would not, with alacrity, determine 
I that the ſurviving guardian had not a power to let. When it is 
IJ ſaid that conditions to defeat an eſtate are odious, I feel it; but 
YZ it is a diſagreeable argument to guide a deciſion. What one per- 
ſon may Think odious, another may judge of differently : the 
deciſion muſt depend on the feelings of the judge; I ſhould there- 


1 
- 
2 


_ 
1 


£5 
_ 


poſition of the will is nonſenſe. The clauſe. appointing guardi- 


| proviſions are ſubſequent to a clauſe directing the appointment 
of guardians, upon default of the wife. If one daughter had 
died before the marriage of the other, the clauſe could have no 
effect : if the unmarried daughter ſhould now marry more im- 
| prudently, the claim could have no effect. This could not have. 


of what a teſtator would have done, if he had been aware of all 
circumſtances, are not very good grounds for giving a conſtruc- 


tion; but they may be fairly uſed to aſſiſt a dubious floating con- 


out his will, is very imperfectly and inadequately expreſſed. It 
is clear we have not his whole intention. I am very doubtful 


the guardian appointed by the will. It ſeems abſurd to ſuppoſe 
that he meant to truſt, upon the death of his wife, unmarried, 
his contemplation at the time he wrote the will. 


ne 


fore be ſorry to go upon the odiouſneſs of the condition.—The 


ans 18 W to the whole of the proviſions in queſtion; the 


been the intention of the teſtator. Arguments from ſuppoſition 5 


. Upon the whole, the intention of the teſtator, through- 


whether the word guardians muſt not refer to other perſons than 


the perſon whom he did not mean to truſt, in caſe of her mar- 
riage. In conſcience ] believe, that the circumſtance was not in 
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1780. His Lordſhip at firſt directed an account to be taken, with. 
— — out any declaration of the rights of the parties, ſaying he would 
wok further conſider the point; but, after ſome heſitation, declared 
Surroir, his opinion that Mary was entitled, notwithſtanding Her mar- 
riage; and decreed accordingly. 
Rolls, CONGREVE azainſf CONGREV b. 
ö Sth March, | | | | 
Dok to all H caſe aroſe on the will of Ann N. Sebolls, Who gave der 
Ny NT 4. real eſtate to truſtees, upon truſt to permit her nephew 
g oi: 7. Congreve, to receive the rents for his life, and after his 
eg a death to ſell the eſtate and divide the money amongſt all and 
| - _ 3 every the child and children of T. Congreve, at the age of 
E 21; ſhe alſo gave her perſonal eſtate to the ſame truſtees, 
= Le g. fu. in wat: to divide the {ame amongſt all the children of her 
1 A oy 7, 5775 ſaid neben at 21, ſhe directed her nephew to maintain the 
"RD a4 + 29 


children out of the rents and profits, and gave the .truſtees 
power to apply any part of the intereſt of the Perſonal eſtate, 
for the maintenance of the children. She alſo made A codicil 
to her will. 


1 e The queſtion was, whether the plaintiff, a child born after the 
= death of the teſtatrix, was entitled to a ſhare of her eſtate : all 
the other perſons were born before the making the will. 


The Maſter of the Rolls ſtated this caſe, and delivered his 
Judgment to the following effect, 


I ſhall juſt take notice of a caſe before Lord Hardwiche, where 
the general rules are laid down, that is Elliſan v. Airey, 1 Vez. 
111. (which he went thr ough)—In Hales v. Hales, before 

Lord King, (cited! in the argument of £7; ifon v. Airey, the will 
goes to children living at the death, becauſe it ſpeaks from that 
time, therefore from Elliſoan and Airey, the rule is to confine the 
gift to perſons living at the death, unleſs the will peaks other- 
wile. 


I will mention a caſe of Bart! eit v. Holliſtier, & before Sir 
Thomas Clarbe, the 25th of May 1757, * words \ were much the 
fame. 


* Bartlett v. Lollar, or Partitt v. Linch, Roils 26 May 1757, Nillian Adams, 


by will dated 25 April 1742, gave to Le Hiltfier, and the defendants Hach-and 
. O. here, 


in THE COURT or CHANCERY. 


ſame as in the preſent caſe. One child was born after the teſta- 
tor's death; and the queſtion was, whether that child ſhould 
take; and Sir Thomas Clarke, thought he ſhould. This is the 
caſe of a truſt; there is nothing to conſine it to children born 
in the teſtator's life time, and the intereſt is a future one. — 
Vorilett v. Hulliſter, is directly in point. It was infitied; by the 
counſel, that the property conſiſting of real and perſonal ei ate, 
the perſonal eſtate ſhould be taken firſt, though laſt in the will: 
But the Court ſaid not. In Goodwin v. Goodwin, 3 All. 370. 
there was no decifion. In that caſe, Wild's caſe 6 Co. 16. b. 
was mentioned which was a deviſe to A. for life, and after his 
deceaſe, to his children; and it was held all his children ſhould 
take, © for the intent appears that all ſhall not take immediately, 
but after the death of 4.”—In Stanley v. Baker, Moore 220. 


to his daughters. The teſtator died and afterwards the ſon died. 
There were wo daughters born at the death of the teflator, and 
one afterwards born. It was adjudged, all ſhould take, becauſe 
he had uſed the general words his daughters. Here is no direc- 


there is a direction to apply any part for maintenance. This is a 
ſtrong addition to Bartlett v. Holliſter, the perſonal eſtate is imme—- 


to them; if it were, a power to apply the intereſt would be un- 


cf her body; and for default of ſuch iſſue, then upon truſt, to ſell and equally divide and 
pay the money to and amongſt all the children of his fiſters, the defendant Elizabeth, wife 
of I Viiliam Bartlett, and the deſendant Mary May then the wife and afterwards the 
widow of John May, when they ſhould attain their reſpective ages of 21 years. The teſ- 
tator died April 1743 O. 8. leaving Hannah his daughter and oniy child and heir at law, 
who entered and Gied in 1746, unmarried, and without iſſue ; Z!/zaleth the wife of 


May, had at the teſtator's death, /eyen children alſo plaintits, ary Muy had after the death 
0! the teltater, a child, Mary a defendant. The bil! charged that Mar) May, was not in or 
ventre ſa mere at the death of the teſtator. She ſubmitted by her anſwer, that ſhe was en- 
. titied to a ſhare with the plaintiffs, as born in the life-time of Hannah Adams, the daughter 
3 o the teſtator, and before the truſt for ſale took place. His Honor declared, that ſuch of 
the 14 children of the teſtator's two ſiſters as had attained 21, were cach entitled to one 
th part of the money, as there were 14 children of the teſtator's two ſiſters, at the death 


cordingly, and the reſidue to be paid into the Bank, and ſuch of the 14 child dren as were 
under 21, were to be at liberty to apply when 21, for their ſeparate ſhares, 

+ Note Sed Vid. 1 Vezey 227. Lord Hard. ke determined that the after born daughter 
took. 


neceſlary. 


3 Hitchcock poſſeſſed of a leaſe for years deviſed it to his two ſons, 
I and for default of iſſue of his ſons, that the term ſhould remain 


tion what is to become of the intereſt of the perſonal eſtate, but 


diately the property of the children, though not immediately given 


Others, a freehold eſtate, upon truſt for his daughter Hannah for life, remainder to the heirs 


IVilliam Bartlett, had at the teſtator's death, fix children plaintiffs in the cauſe; and Mar, 


vi Fannah the teitator's daughter without iſſue; and he directed their ſhares to be paid ac- 


Comrneyve 
,“, 


ConGREVE, 
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- Rolls, 18th 


Tune, 1781, 
A gift to 


truilecs to 


pa the pro- 
| duce tO WA | 


without li- 


miting the 


duration of 
the intereſt, 
an abtoiute 
gift of the 
principal, 


was a bequeſt per verba de preſenti, Gerrge Stevenſon, having a niece, 


children. 


Cole and Jobn Higman, to be fold to pay his debts, and the overpius (if any) to be employ- 


cellor held, that the diviſion was to take place at the teſtator's death, and, therefore, that all 
the children born in the life- time of the teitatur tcok, but not thoſe born after his death, 


CASES ARGUED AND DETERMINED 


neceſſary. The children are to have the intereſt with the prin- 
cipal; except what is applied under the Power. 


ſaac v. Jſuac, before Lord Camden, the 6th of December 1768, 


and being informed ſhe had children, gave the refidas to Sh 
children, to be paid into a bank or ſtock, and the intereſt to 
defray the expence of their learning, the principal to be paid to 
the children at 20; if no child, the intereſt to be paid to her or 
her huſband for ſeven years, and then to be divided between 
the huſband and wite. His Lordſhip was of opinion, that the tel. 
tator's meaning WAS, if there was no child at his death, and the 
had none for 7 years, then the money ſhould be divided. In that 

way there might be children to take. The fact was there were 
children. As to Roberts * d. Higman, I think it was right. 
There were no particular circumſtances in the caſe. In the pre- 3 
ſent caſe, I think the plaintiff entitled to a ſhare with the other 
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* Roberts v. Higman, 12 July 1779. Teſtator deviſed all his goods and chattels to Jeb 


ed for the beſt uſe of their children begotten, by the teſtator's daughters Margery Cole and - 
Elizabeth Hizman, equally to be Girides berween them. 


The daughters had children born before the will made, others after and before teſta- 
tor's death, and others after his death; and the queſtion was which ſhould take, the lan- 


ETTOx again SHEP HARD. 


F 2. TR UBSHAW gave, by will, to flank 2, 900 
in truſt to pay the produce to her daughter Mary Elton, 
wife of Abraham Elton, eſq. mother of the plaintiff, for her own | 
ſole and ſeparate uſe, independent of her huſband, and not ſub- 
ject to his debts or controll, her receipt alone to be a ſufficient 
diſcharge for theſame; and did authoriſe, impower, and appoint, 
her ſaid daughter, to give and diſpoſe of the ſaid 2, O00 /. as ſhe 
ſhould by any will or writing under her hand, direct, and ap- 
point: And the teſtatrix gave the refidue of her perſonal eſtate to 
the ſame truſtees, in truſt to pay the produce to Mary {iton, 
during her life, her receipt alone to be a ſufficient diſcharge 3 


and after her death in truſt, to Pay the intereſt to the teſtatrixs 
4 grand-danguter 


IN THE COURT o CHANCERY. 

erand-daughter the plaintiff for life, and in caſe her ſaid grand- 
daughter ſhould die leaving any child or children at her death, 
the authoriſed and impowered her ſaid grand-daughter, to give, 
bequeath, and diſpoſe of ſuch reſidue, to ſuch child, or children, 
in ſuch manner as ſhe ſhould think fit ; 
daughter ſhould die without leaving any child or children at her 
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William wor one of the truſtees. 


8 The 2 2, ooo ! was ſet apart, and Mary the daughter died without 
having made any appointment. It was claimed by Mary the 
grand-daughter, as part of the perſonal eſtate of her mother, ei- 
ther as an abſolute gift to her, or as undiſpoſed of in the event 


the mother, as next of kin of the teſtatrix. 

His Honor was of opinion that the firſt words i in truſt, 7 pay 
nied by words limiting the duration of the truſt, gave her the 
abſolute intereſt, and that the ſubſequent words giving her the 


power of appointment, were merely an anxious expreſſion of the 


able power of diſpoſing of the fund. 


3 
9 


Lis LE againt LISL E. 


V ſettlement, made previous to the marriage of Charles Liſle 
and Ann his wife, certain ſtocks and ſecurities were ag greed 
to be transferred, and were afterwards actually trace d 
to truſtees, in truſt, after the death of Charles Lift and his 
wife, for all their ſuch manner as they, 
or the ſurvivor ſhould, by writing, appoint. Charles Liſle died, 
having made no appointment; after his death, Mrs. I made her 
will, and thereby appointed the truſt, ſtocks, and ſecurities, 
among her children. Afterwards, upon the marriage of 579anunan 
one of her daughters, the by deed-poll appointed part of the 
truſt ſtock to that daughter, in full of her thare of the truſt- 
funds, unleſs either of her filters ſhould die under age and un- 
married, appearing, by this expreſſion, to reter to the appointment 
Vol. I. . ſhe 


children, 


but, if her grand- 


death, ſhe gave the ſaid reſidue to the children of her brother, 


which had happened, and therefore reſulting for the benefit ot 


the produce to Mary Elton for ber 2 eparatc uſe, being unaccompa- | 


intention of the teſtatrix, that ſhe ſhould have an uncontrolla- 
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cumſtances. 


CASES ARrcved AND DETERMINED 


i ſhe had made by her will, though {he took no notice of that 


appointment, and the appointment by the deed-poll, gave a great- 
er ſhare to Suſannah than ſhe would have taken under the will. It 


was contended that the preſent appointment, being by writing, 


merely, without any mention of a power of revocation, and no 
power of revocation being contained in the will, it was irrevocable, 


and the ſubſequent appointment, conſequently void. On the other 


ſide it was inſiſted, and the Chancellor was of opinion that the 
firſt appointment being by will, was made by an inſtrument 
in its nature revocable, and that the ſubſequent appointment, 
was therefore good, and he decreed accordingly. 


Ba RNARD againſt LARGE. 
1 Art ged. 


and his eldeſt ſon; the defendants were Large, a truſtee in 
the will of Thomas N and F. Wall, remainder-man in fee, 
under that will; the bill ſtat-d that Francis Barnard, by his will, 


_ deviſed fr echold, and copyhold eſtates to the plaintiff, 7. homas 


Collier Barnard, for gg years, if he ſhould fo long live, with re- 
mainder to the defendant Large and his heirs, during the life of 


Thomas Collier Barnard, in truſt to preſerve contingent remain- 


ders, with remainder to the firſt and other ſons of Thomas Collier 


eee, . 2 Barnard in tail-male; with remainder to J. Mall in fee; that 
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© Thomas Collier Barnard had iſſue only one ſon, the kf 


who was tenant in tail under the will, and had attained 21, that 
the plaintiffs were deſirous of ſuffering a recovery, and limiting 


4, the eſtate ſo as to preſerve the contingent remainders to the ſe- 
cond and other ſons of Thomas Collier Barnard, but the defen- 


dant Large having refuſed to concur in making a tenant to the 


præcipe, a recovery, could not be be ſuffered ; and the bill there- 
fore prayed that the truſtee the defendant Large might be de- 
creed to join in making a tenant to the precipe for the purpoſe 


of ſuffering a recovery ; the plaintiffs ſubmitting to declare the : 


ules of the recovery to the ſecond and other ſons of Thomas Collier 


| Barnard, by way of contingent remainders, as limited by the 


will, and to a limitation of an eſtate to truſtees for the purpoſe 


of ſupporting and preſerving thoſe contingent remainders. 
3 | 


HE plaintiffs in this cauſe, were Thomas Collier Barnard 
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iN THE COURT ors CHANCERY. 


His Honor, having taken time to conſider the caſe, now de- 


livered his opinion ; he obſerved that the objects of the will were 


the firſt taker, Thomas Collier Barnard, his firſt and other ſons, and 
their illue male, and the remainder-man in fee, and that the 


caſe ſhould rely upon the will. He then proceeded to the fol- 
lowing effect: By the order of law, a recovery cannot be 


ſuffered by the tenant for 99 years, and the tenant in tail, with- 


out the concurrence of the truſtee ; the truſtee refuſes to concur, 
and the bill is brought to compel him. ——The ſole queſtion, 


therefore is, whether this is a caſe in which the Court ought to 


compel the truſtee to concur; for this purpoſe it is neceſſary to 


conſider the nature of the truſt : All the perſons claimin ng under, 


the will, take as volunteers, and are all objects of the eee es 
bounty, the laſt remainder-man, as well as the firſt taker. Truſtees 


to preſerve contingent remainders, are here appointed for two 


purpoſes: firſt, to preſerve the eſtate againſt the father's power 
to deſtroy it; and ſecondly, to prevent the injury of any improper 


influence of the father over the ſon, to induce him to Join in 


deſtroying the entail created, in caſes where he ought not to join; 
there is, therefore, neceſſarily a diſcretion in the truſtees, a diſ- 


cretion which if they uſe improperly, the Court will puniſh them; 
and if they refuſe to exerciſe their diſcretionary power upon a 
reaſonable occaſion, the Court will compel them to do it. In ſo 


doing, the Court takes upon itſelf the exerciſe of that diſcretion, 
which ought-to be exerciſed by the truſtees ; but the Court has a 
diſcretion in what caſes it will do this. There! is a diſcretion be- 
tween puniſhing truſtees, for joining in the deſtruction of con- 


tingent remainders, and compelling them to Join the Court pro- 


onda according to the nature of the diſcretion given to the truſ 


to ſee by what rules the diſcretion of the truſtee is directed, in 
what caſes he has been conſidered as warranted in joining, and 
in what not. The rules ſeem ſufficiently eſtabliſhed, the truſtee, 
though properly appointed only to preſerve contingent limitati- 


ments where the perſons to whom they were limited were not the 
immediate objects of the parties, or where they ſtand in oppoſi- 
tion to the firſt tenant in tail, defiring a reaſonable benefit con- 
ſiſtent with the intentions ef the creators of the limitations, their 


pretenſions have not been much conſidered : Here all take as vo- 
lunteers, 


tees, treating it as an honorary truſt; it will be proper therefore 
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ons, is in effect a truſtee, for all veſted as well as contingent re- 
mainders, and has been ſo conſidered; but with reſpect to veſted 
remainders, if they have been to remote relations upon ſettle- 


536 
1781. 
— 


BARN ARD 


| againſ! 
1.4 R G E 


CASES ArGueD AND DETERMINED 


luntcers, and all are equally to be conſidered. The firſt caſe 
which has occurred, is in 1693, 2 Vern. 303. This ſeems to 


have been a cafe of neceſſity, the eſlate was originally an equity 
of redemption merely, the mortgage could only be paid off by 
ſale, it was therefore neceſlary to fell, or all would be loſt. The 
next caſe is Pye v. Gorges, Prec. in Chon. 384. 1 Wms. 128, 2 
Salk. 680. in which the joining of truſtees to deſtroy contingent 


remainders was conſidered as a breach of truſt, The next is the 


caſe of Tipping v. Pigot, 1 Eq. C. Abr. 385. in which the Court 


refuſed to relieve againſt the act of truſtees, in favour of a per- 


ſon who was not within the conſideration of the ſettlements. In 


the caſe of Elſe v. Ofborne, 2 Vern. 754. 1 W. 387. Michaelmas 


1717, the Court approved the conduct of truſtees, joining with the 


Hirſt ſon tenant in tail, to deſtroy contingent remainders. And 
in the caſe of Frevin v. Charlton, £9. Ca. Ab. 386, the truſtees 


were directed to join, but this was in contemplation of a mar- 


_ riage, and to remedy a blunder in the ſettlement, by which 

the term for ſecuring daughters portions was limited, ſubſe- 
quent to the eſtates tail to the ſons. The next caſe was Min 
nington v. Foley, 1 M. 536, in which the Court for the purpoſe 


of a new ſettlement, and in contemplation of a marriage, de- 
creed the tin tees to join; but in Townſend v. Lawton, before Lord 


| King, in 1726. 2 W. 379. Sel. Ca. in Ch. 71. (3 Wins. 279.) The 


Court refuſed to interfere. The laſt caſe which has been men- 


tioned, is Weoedbouſe v. Hoſkins, 3 Athyns 22. in this caſe, Lord 
 Hardvicke refuſed to compel the truſtee to join; not thinking it 


a caſe in which the truſtee ought to be compelled, and he re- 
marked that the caſe of Winnington v. Foley, was to make a mar- 
riage ſettlement, and fo to continue, in effect, the uſes of the old 
ſettlement, and after the uſes of the new ſettlement were ſerved, 
the eſtate was limited to the old uſes. From this view oft 


the caſes determined, tne reaſon of them ſeems to be, 
that when the eldelt ſon tenant 1a tail 1s of age, and about to. 
- marry, and thus continue inſtead of deſtroying the purpoſes of 
the tettlement ; and in ſome cafes, where there has been parti— 
cular diſtreſs, under particular circumſtances which ought to 


have induced the truſtees to act, there the Court bas interfered ; 
but where no ſuch circumſtances have occurred, the Court has 


refuſed to interfere. In the preſent caſe, I am called upon to 
diſturb the teſtator's diſpoſition: and for what reaſon ? merely to 
diſturb it. No other object is offered, why then diſturb the 
reitator's will? let the law take place, diſmiſs the bill with coſts. 
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DEVISME again} ME LLo. 


etween WILLIAu Device and James DEvis us, 
Eſqrs. and FZ aZETH Devisws, an Infant, by her 
next Friend, Plaintiffs. 


% 


ARNOLD M10, ſurviving Executor of STEPHEN * 
VISME deceaſed, Jacos BLAQUIERE, ANDREW D- 
VIsME and ELIZABETH DR vISME, Executrix of WII- 


LIAM DRvISuE deceaſed, and Adminiſtratrix of So- 
PHIA Ds viSME deceaſed, Defendants, 


5 PHEN. DEVIS ME, of . in China, made his 

will, 12th December 1763, and appointed his brother Lewis 
Dev i/me and the defendant Mello executors. He made a co- 
dicil, 2oth March 1770, taking notice of his will, and that he had 
thereby diſpoſed of moſt part of his effects, and that he had ſince 


increaſed his fortune, and by the codicil he gave as follows viz. 


I give and bequeath a further ſum of 5,000 J. ſterling, to pur- 
chaſe ſtock, and the intereſt to be paid ro my mother Marianne 
Deviſme ; at her death the intereſt to be paid to my brother Nil- 
liam Deviſme ; and at his demiſe to my gadiſon Stephen; at his de- 
_ ceaſe, i, before he is of age, to be divided among his brothers equally -* 
And another bequeſt is contained in the codicil as follows, © To 
my brother Lewis Deviſine , ooo l. to buy ſtock, to enjoy this! in- 
come during life, and in caſe he does not marry and leave chil- 
dren, to revert to my brother William's children in equal parts: 

And he gave the reſidue of his whole eſtate, real, and perſonal, 
to his brother William Deviſine, and appointed him ſole reſiduary 
legatee of his codicil. ——Szephen Deviſme the teſtator died, 2 No- 
vember 1770.——Lewis Deviſme renounced probate of the will and 
codicil, Milliam Deviſme and Arnold Mello proved. Stephen De- 
viſme,the god-ſon of the teſtator, died an infant of 4 years of age, 
26th February 1770,1nthe life-time of his father Milliam Deviſme 
and of the teſtator, and before the date of the codicil, having 
at the time of his death two brothers, the plaintiffs IZlliam and 
Jumes, who were his only brothers at the time the teſtator made 
his codicil, and at the time of the teſtator's death. 

Vor- I. 70 | 
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CASES ArGuveD AND DETERMINED 


tiffs William, and James, and Elizabeth, and Sophia Deviſme, who 
Ged 4th Tanuary 1774, were the only children of William De- 
viſme teſtator's brother, living at the time the teſtator made his 
codicil, and at his deceaſe; Lewis Deviſme brother of the teſtator, 
died 4th September 1776, unmarried and without iſſue; at his 
death, William kad no children except the plaintiffs. —— 


Marianne 
Mailliam Deviſme, the 
ſather of the plaintifls, died 16th February 1781, leaving 


the plaintifls and the defendant Andrew Deviſme who was born 
211t October 1778, after the death of teſtator Stephen Deviſme, and 
after the death of Lewis Devijn me”; the e family N therefore, 


ſtood thus. 


MARIANNE Devisus 
died r6th herds { 1 


: — 


STEPHEN | nM. | WIILIIAUu 
Leſtator | died 4th September died 15th Fanuary 
died 2d November | 1776. 7 1781. 


. p I 5 4 
| | | 
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WILLIAM JaMEs ELIZABETR SOPHIA STEPHEN Ax DREw/ 
Vlaintiff Plaintiff Plaiguff died God-ſon Defendant 


th January 1774. died born 21 Oꝶ. 


. | | 26th Feb, 1970. 1778. 7 


The family had ſet apart the two ſums of 5,000 J. and 4,000 J. 


and applied them in the purchaſe of ſtock, and the produce of 
the firſt being c,5007. 3 per cent. annuities, ſtood in the names of 
Mello and Blaquiere, and the ſecond being 8 4.400 3 Per cent. an- 


nuities, in the name of Mello only. 


The bill pr oa, that the rights and in tereſt of plaintiffs, i in 


the 5, 500 l. and 4, 400 l. annuities, purchaſed with the 5,000 /. 
and 4,000 /. might be aſcertained, that the ſhares of the plain- 
tiffs William and James, who had attained 21, might be transfer- 


red and paid to them, and the thare of the plain Eli wabeth ſe- 


cured for her benefit. 


At the hearing of the cauſe, it was contended, for the plaintiffs, 
that they alone were entitled to the whole of both funds; that 


Andrew Deviſine being born after the death of Szephen the god- 
ſon, and of the teſtator, could not take any part of the 5,000 l. 


by the deſcription of a brother of Stephen; and that being born 
after the death of Lewis Devjme, as well as after the death of the 


teſtator, he could take nothing in the 4, ooo J. That Sophia, hav- 
ing died in the life-time of Leroie, could take nothing in the 


4, Oo0 l. and as Stephen the god-lon died in the life-time of the 


teſtator, 


tel 
WI 


IN THE COURT or CHANCERY, 


teſtator, no intereſt in that ſum paſſed to him; nor was the ſhare 


which he would have been entitled to, if living, to be conſidered 
as lapſed, and falling into the general reſidue. . 


On behalf of the defendant Andrew Deviſme, it was contended 


that he was entitled to a ſhare of the 5,000 J. having been born 


before the fund was diſtributable. It was inſiſted, that, in this 


caſe, the diſpoſition of the $5,000 l. in caſe of the death of Stephen 


the god-ſon, though 1 in words to the brothers of Stephen, yet was 


to be conſidered as a diſpoſition in favour of ons of William De- 


viene, the brother of the teſtator; and that, in that character, the 


teſtator meant a bounty to the Pantiff William and James; and 


that, therefore, though Andrew was never, ſtrictly ſpeaking, a 


brother of Stephen, he might nevertheleſs take under that deſigna- 


tion. That the word brothers, as well as the words children and 


ſons, was general, and would extend to all brothers, unleſs it ap- 


peared the intent of the teſtator was to ule it in a limited 
ſenſe. That it had been the aim of courts of juſtice to limit 


ſuch general words, for the fake of convenience : : but their guide, a 
in all caſes, had been the intention of the wir, where that in- 
tention was conſiſtent with the rules of law. Where a gift was 


immediately to take effect, in all its conſequences, at the death of the 


teſtator, there the perſons who anſwered ſuch general deſcription 


at the time of the teſtator's deceaſe, were alone to take, becauſe 


that muſt be the intention of the teſtator ; but where a gift was 
not immediate, there it was not ſo evident that the teſtator meant 


to controll the extended meaning of general words; and they 


might have their operation at a time ſubſequent to WW death. If, 


therefore, the thing given was ſubject to circumſtances which 
prevented an immediate diſtribution, as a prior intereſt, a power 
of appointment, or a contingency, general words uſed in the 


gift might have their full latitude till the gift actually took effect 


by diviſion of the money, provided the 1 intention of the teſtator 


did not appear to the contrary; and they might operate to delay 
the diviſion, if the intention of the teſtator to continue this ex- 


tended meaning to a more diſtant period, was declared, and that 


intention was conſiſtent with the rules of law. In ſupport of the 
frſt, that the word brothers of Stephen were to be conſtrued as 
deſcribing ſons of William, it was urged that the words were 
uſed merely as words of relation to Stephen, whole name was the 
antecedent ; but that it was obvious, from the terms of the be- 
queſt, that the object of the teſtator's bounty in the whole be- 


queſt 
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queſt were I iliam, to whom the property was given for life, 1 
aud his ſons, that there was a clear intention to prefer Stephen, 7 
as the Leden of the teſtator, to the other ſons of William; but, tl 
in caſe Stephen could not take, there was no intention of further a 
preference of any fon of William: That, from the ſtate of Mil- b 
liam's family, the teſtator muſt have had in contemplation the 4 
probability of the birth of other ſons; and that conſequently cl 
Stephen might have other brothers beſides thoſe in being, and 1 
that it could not have been his intention that the death of Ste- 1 
hben, ſooner or later, if he could not take the benefit, ſhould 8 
have any operation on the extent of the proviſion intended for 1 
other ſons of William. To ſhew the ground for the reſt of the ve 
argument, leveral caſes were e cited. 5 
i ſupport of the aſſertion that general words, i in a | be- 55 
queſt, were to be conſtrued as uſed in r moſt extended ſenſe, f. 
unleſs the intention of the teſtator appeared to the contrary, or "0 
the rules of law and the neceſſity of preventing a ſuſpenſion of 8 
rights obliged the court to decide againſt the teſtator's intention, 9 
the caſes of Bartlet v. Lynch, at the Rolls, 26 May, 1757 (ſtated | de 
ale, p. 5 30 note), and Congreve v. Congreve, (ante p. 530) Roberts 7 
v. Higman, (ante p. 5 31. n.) Baldwin v. Karver, (ſince reported by 5 f. 
Mr. Cowper,) after-born children were let in to take, were cited 
from manuſcript notes. From the printed books ſeveral caſes were 
alſo mentioned, to ſhew that general words might have their tl 
full operation delayed until the time when the fund was to be 11 
diſtributed. Thus in Harding v. Glyn 1 All. 469. where the 5 
teſtator gave his perſonal eſtate to his wife, defiring her, at her 1 
death, to diſpoſe of the ſame among his neareſt relations, and te 
ſhe made no appointment ; it was determined that the property 4 8 
veſted in ſuch relations of the teſtator as were his next of in at de 
the death of his wife, when the diſtribution was to take place. KH 
So in Lord Teynham v. Webb. 2 Vezey, 198. the character of 2 
younger ſon was neceſſary to continue till the time of payment. 8 
Upon the ſame principle the caſe of the Duke of Mariborough v. 
Lord Godolphin, 2 Vezey, 61. was determined, where Lord Sundc;- 
land gave Zo, ooo l. to his wife for ber liſe, and after her death to tl 
be diſtributed among ſuch of his children, and in ſuch propor- = 
tions as the thould, by deed or will, appoint. She, by oil, ap- 1 
pointed, and two of the appointees died in her life-time. It was by 
determined that appointment to them could not take effect. In ; 


the caſe of Coleman v. * 1 Vetey, 209. it was determined 


4 I that 
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chat a younger child, become an eider after the death of the 
teſtator, ſhould take, upon a gift to younger children; but, there, 
the gift was immediate; and Lord Hardzicke obſerved, that 
the. conſtruction might have been different if the money had 
been given to the mother for her life. And in Hor/tey v. Cba- 
loner, 2 Vezey, 83. the gift being immediately to be paid to the 
children at 21, the Maſter of the Rolle held a child born after 
the death of the teſtator, ſhould not take; but in Graves v. 


Boyle, I Aix. 509. Where a life intereſt in the property was firſt 
given, it was determined that children born after the death of ; 


the teſtator, during the continuance of the life intereſt, ſhould 
take under general words. In Maddiſon v. Andrew, 1 Vezey, $7. 
where the teſtator gave 300/. to the children of his lifter Sarah, 


to be equally divided, ſhare and ſhare alike, at their ages of 21, 


or marriage, and failing the ſhare of any, to the ſurvivor ; and 
failing her, ſhares of all to another ſiſter, Grace; Sarah, having 


only one child at the time of the will, and the teſtator having 


given it to children, with benefit of ſurvivorſhip, and given it 


over to another family, upon an event which he muſt have in- 
tended to be the failure of all the children of Sarab, Lord 


 Hardwicke thought this bequeſt, though immediate, mult be con- 
ſtrued to be for the benefit of all the child en Sarah might have. 


On behalf of 33 Elizabeth Deviſme, - as 1 
trix of her daughter Sophia, it was contended, that Sophia took a 
tranſmiſſible intereſt in the 4, 00 J. under the words © to revert 
to my brother William's children in equal parts.” Sopbia being 
living at the death of the teſtator, died before Lewis Devi ifme, the 
tenant for life ; for though the bequeſt was ſubject to a contin- 
gency, that contingency did not affect the capacity of Sophia to 

take at the death of the teſtator, if the contingency had then 
happened, and therefore according to Xing v. Withers, Caſes temp. 
Talb. 117. and ſeveral other caſes, her intereſt, though contin- 
gent, was tranſmiſſible to her repreſentative. 9 5 


Lord Chancellor was of opinion, that he was obliged to ſay 
the words in the bequeſt of 5,090/7. to brothers of Stephen, were 
not confined to thoſe who were his brothers at the time or mak- 
ing the codicil: that the teſtator muſt have had in contemplation 
other ſons coming into being; that the intention of the teſtator 
appeared to be to make an aggregate deſcription of a part of the 


family of Wilkam, by the name of brothers of . as if he 
Vo. I. 7D had 
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born before the time of diſtribution of the fund, was entitled to 


terms, ſhe gave the eſtate to all aud every the child and children of her brother Thomas Gilbert, 
and the heirs of the body and bodies of ſuch child or children, as tenants-in common, if 
more than one, in equal proportions; and in caſe of failure of iſſue of the .bodies of ſuch 


ſaid Thomas Gilbert, and to the beirs of the body and bodies of all and every ſuch child 


ſuch remaining or only child; in default of ſuch iſcue, to her b: rother the faid Thomas G1. | 
do be placed at intereſl, and ſubject to annuities, and ſhe gave, it to all and every the child 


more than one, to take equally, if f on]y one, then ſuch only child, and if there ſhould be no 
ſuch children, or none who ſhould attain 21, then ſhe def red her perl. nal eſtate and the 


| Thomas Gilbert had two children, Richard and El;zaleth, born before the death cf the 


the ſhare as heir of the body of her mother. 


denth of the teſtatrix, and therefore determined that the plaintiff'”s mother Sandal, who 


Jen Aton, Kaserne ¶ lou, and Mary Aton, (ſince dead) were the only children of Jon 


CASES Ax GCUuED ARD DETERMINED 


had uſed the words male children of William, that he made uſe 
of the word brothers merely by relation to the antecedent, the 
name of Stephen uſed in the former part of the bequeſt, and that 
he could not otherwiſe have deſcribed the ſons of William but by 

a cireumlocution ; he therefore declared that Andrew, being 


a ſhare of the 5, o00 I. He was alto of opinion, that the repre- 
ſentati ve of Sophia was entitled to a thare of the 4, 000 J.“ 


Note, v. 5%. Gilmore v. Severn, —and Finer v. Francis, vol. 2. p. 658. 
In the caſe of Singleton v. Singleton, Gilbert and others, 24th February 1784. Elxa- 
beth Palmer, by will 11th Tune 1757, gave her real eſtates to truſtees for 500 years, upon 
truſt, for raiſing 200 /. for better ſecuring her debts and other purpoſes ; with remainder to 
truſtees for 1000 years, in truſt to repay the 200 J. and raiſe annuities, and ſubjett to the 


child or children, whoſe iſſue ſhould fo fail, to every the remainin; child or chilaren, of the 


and children if more than one, to take as tenants in common; and if there ſhould be a fai- 
lure of iſſue of all fah children, or if there ſhould be but one ſack child, then to 


bert far lite, with remainders over: And ſhe directed tae remainder of her perſonal eſtate 


and children of her b rother Th:mas Gelbert who ſhould live to attain 21, fuch childldren, if 


reſidue of the rents and profits of her real eſtate to be diſtributed amongſt her next of kin. 


teſtatrix; and three children Su/anz; ab, Thomas, and Edvard, born after the deatn.—The 
bill was brought by the Plaintitk, the daughter ct Suſannab who died before 21, claiming. 
the benefit (f her mothel's ſupeſcd ſhare of the real eſtate of tie teltatrix, as claiming 


Lord Chancellor u was of opinion, that there was no point of time in this caſe to which the 
words, all and every the chili aud children of Thomas Gilbert could be confined, except the 


was born after the death of the teſtatrix, could have no ſhare. 


Aton v. Ajton, Rolls, 14 0 1155 George Lee, by will dated 10th Oœcber 1762, 
bequeathed to his wife Mary Lee, the reſidue of his real and perſonal eſtate for life; and after 
her atatb he gave he ſame to the children of Mr. J A;ton and his wife Jane, to be 
equally divided amongſt them the ſaid Taxe AHrtou's children, and not any children of any 
other marriage, by either party.—The teſtator died 15th December 1762, without ifſue.— 
Mary Lee, his widow died, 11th April 1753, — At the death of the teſtator and his widow, 


and Jane Ayton then born ; but they had afterwards three other children, Heanab, Jau, 
and det, all born alter the death of Mary Lee the wife. 


His Honor, (Sir Lind Kenyon, ) declared that the intereſt i in the reſidue of the teflator's 
perſonal eſtate velted 'abſolutely in the three children of Jobn and Jane Ayton, who came 
:2nto e during the life of Mary Lee, and that thoſe born after were not entitled to a ſhare. 
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* 
The Hon. H ENRY NE VILLE, Joux Nobo dn and 
HENRT SHEL LE Y, Eſqrs. N Plaintiffs. 
e WirxIVsoOx, otra — Defendant. 


H E plaintiffs filed their bill and tlie following caſe ap- 
peared on the defendant's anſwer. 


In June 1777, the plaintiff Neville, who was the ſon and heir 
apparent of Lord Abergaveny, became acquainted with the de- 
 fendant, who was an attorney, and they had ſeveral tranſactions 
together, the principal object of which was the raiſing money to 
ſupply Mr. Neville' 8 neceſlities. 
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20th Nov. 
1782, 


Injunctioa 


granted 


to reſtraih 
defendant 
from recover- 


ing a demand 


trom one of 
the plaintiffs, 
he having 
repreſented 
to the agent 


of the other 
plaintiffs, (on 


a treaty of 


15 June 17075 I Mr. Neville having paid ki addreſſes to marry 
ths daughter of the plaintiff Robinſon, the defendant was requeſt- 
ed by Mr. Neville, to make up a ſtate of his affairs to lay before 
Mr. Robinſon, which the defendant did to the amount of 26,0001. 


including demands of the defendant on Mr. Neville, to a conſi- 


marriage 
with his 
daughter,) 
that there 
was no ſuch. 
demand ex- 


iſling. 


derable amount; and meetings were had to ſettle this ſtate of 


debts between Neville and the defendant, and Butcher another 
perſon employed by Neville, and who had a conſiderable demand 
on Neville; and, in the courſe of their converſations, it appeared 
| that the demands of Butcher were ſtated below their real amount, 

and that there were debts not included in the amount ; but 
Neville repreſented to the defendant and Butcher, that he had 
aſſured Robinſon, that his debts, in the whole, did not exceed 
18,0007. and that he was veryſure, if Robinſon knew that his debts 


were ſo enormous, he would heſitate conſenting to the marriage; 


although he was ſure, after the marriage had taken place, that 
he would pay the full amount of Newille's debts, that he had 


obtained the conſent of the lady and her friends, and of his 


friends; that he ſhould be unhappy and ruined unleſs the mar- 


riage took effect, and that he ſaw no other mode of effectir Ng it, 
but by perſuading the defendant to forego making a claim of 


his whole debt, due to him from the plaintiff Neville, and by 
perſuading Butcher to forego claiming a part of his demand. 
The defendant was prevailed upon by the intreaties of New://e, to 
conceal his debt from Mr. Robinſon, and to omit the ſame in the 
amount of the debts of Nev//e, to be made out and delivered to 
Mr. Robinſon ; having received from Neville aſſurances that the 


debt due to the defendant ſhould be paid or conſiderably re- 
| duced 
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againſt 
W.LKINSON., 
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duced out of the income which his father Lord Abergaveny, 


and Mr. Robinſon had agreed to allow him; and that Robinſon had 
agreed to give Neville 50,0001. with his daughter, and to make 
his annual income 5,000/, a year. An account was delivered, 
by the defendant, to Neville, of money received and paid by 
the defendant, in ſome annuity tranſactions which was examin- 
ed by Mr. Atkinſon, as a friend of Mr. Rebin/on, but not finally 


ſettled ; and particularly the tctendant told Atkinſon, that he had 
a conſiderable demand on New, tor buſineſs done in his pro- 


feſſion, and for money expended in his buſineſs; he was then 
aſked by Athii Yon, if he had any other demands on Neville, and 
ſaid he had not, in purſuance of his promiſe to Neville to > conceal 


his demand from Robinſon. 


On the 4th 1 Ofover 1781, Mr. Neville was married to Miſs 


: Robinſon, and the fact was, (though the anſwer denied any 


knowledge of it,) that, by indenture 29 September, 1781, pre- 
vious to the marriage it was declared that a ſum of 18,000/. paid 
into the hands of a banker, in the name of the plaintiffs Robinſon 
and Shelley, and mentioned in the ſettlement on the Marriage 
of Mr. Neville, and Miſs Robinſon, ſhould be applied to redeem 
the annuities, and pay the debts granted and contracted by Mr. 
Neville previous to his marriage, and that, if there Ty * 


{urplus, it ſhould be paid to tru ſtees in the ſettlement. After 


the marriage the 18, oo0 J. was applied in diſcharging demands 
on Mr. Neville, together with a further ſum advanced by Mr. 
Athinſua for that purpoſe, and the defendant was employed to 
pay ſeveral of thoſe demands conſiſting of tradeſmens' bills, he 
alſo paid to a perſon who lived with Mr. Neville, before his mar- 


Triage 417/, which was re-paid by Mr. Albinſon, and the defen- 
dant on this occaſion refafi ag to give a receipt in full of all de- 


mands, was aſked by Allis fon, if he Bad. any other demands, 


and he laid he had not. 


After theſe tranſactions the defendant claimed of Neville, a 


debt to the amount of 4,75 58. 165. 64. excluſive of intereſt, 


and allo excluſive of his demand for his fees and diſburſements , 
in buſineſs, and it appeared that he had a bond from Newile, for 
1,000/. in part ſecurity for his demands; part of this demand was 
for money advanced ſubſequent to the marriage. The bill prayed 
à general account offering to pay what, if any thing, ſhould ap- 
pear juſtly due, that the bond might be delivered up, and an 

2 injunction, 


IN Int COURT; of n e n 545 


injundion; and it appeared to fonte a chm to this relief, on 1782. 


ſuggeſtions that the demand of the „ve. ae was not in its — 


Origin juſt, 1 rat! Nel than "LON the GAY A0 t fraud, 1 the con- Neviile 


1 


C „ 6 
ccalment, by the defendant, of his demand on the plaint:? 


a Oaint 
% » # 


1 
Nevilic 


Upon the anſwer, a motion was made by Mr. At: torney General, 
(Kenyon, for an injundion, aud he founded his motion on the 
ground of fraud, he principally relied on a cale of Zurtoy 
and Behn, 1 P. mt. 496. and Redman v. Redman, 1 Vern. 


348. 


Mr. Scott, on the other ſide, contended that this caſe difiering 
from any former caſe, he confidered, and it was admitted, 
that the defendant's demands in the way of buſineſs and for mo- 
ney advanced fince the marriage, were indiſputable; and that 
the only doubt was, as to the debt due to the detendant before 
the marriage, which 1t was alledged had been fraudulently con- 
cealed from Mr. Robinſon, to induce him to conſent to the mar- 
Triage. With reſpec to this demand, he cadeavoured to diſtin- 
guiſh the caſe of the defendant from any cafe apparently ſimilar 
which had been before the Court; infiſtins, that theſe caſes had 
either been where the conſideration of the original contract was 
bad, as marri iage-brokage bonds; or they had been where a pa- 
rent had bargained for his child, upon an article in which he 
had been deceived; but, in this caſe, the original contract was 
good, as the fairneſs of the defendant's demand was not diſputed, 
and it did not appear that Mr. Robinſon had been deceived in an 
article, upon which he had bargained in behalf of his daughter, 
as it did not appear that Mr. Robinſon had made the amount of 
the debts of Neville a poſitive condition in the treaty for the mar- 


riage. 


In order to 3 che injury, it ought to appear from the an- 
ſwer. 


iſt, That in point of fact, Mr. Robinſon did make it a term 
agreement that Mr. Neville's debts amounted only to 18,000/. 


2 1, That the defendant knew that he ſo did. 
: Vol. I. N 1 zd. That 
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3d. That knowing this, the defendant had conveyed to Rebin- 


/2n a miſrepreſentation, under the influence of which Robinſon 


had actually agreed. 


Lord Chancell;r had at firſt conſiderable doubts; but after look- 
ing into the caſes with coniideravle attention, he. delivered his 
opinion to the following eitect: 


He obſerved, that Mr. Scett had attempted to diſtinguiſh this 


caſe from any of the former caſes apparently ſimilar, upon this 


ground, that in all thoſe caſes the parent had ſtated an article 
in which he had been dececived, and had bargained upon that 
article; here the defendant confeſled a confederacy to cheat 


Robinſon, that Neville had told him, that he had repreſented his 
debts to Robinſon as not exceeding 18,0007. and that he was 


ſure that, if Robinſon knew the amount of his debts, he would 


heſitate conſenting to the marriage; but non conſtat that 


Robinſon had ever inſiſted that 18,0007. ſhould be the extent 


of the debts of Neville. His lordſhip ſaid, he could not make 


the diſtinction; he would not lay it down as a rule that fraud, in 


caſes of this nature, mult be upon an article expreſsly contracted 
for. If any man, upon a treaty for any contract, will make a 
falſe repreſentation*, by means of which he puts tae perſon bar- 


gaining under a miſtake upon the terms of bargain, it is a 


fraud; it miſleads the parties contracting, on the ſubject of the 
contract. It has been ſaid here is no evidence of actual fraud 
on RNobinſon, but only an admiſſion of a combination to defraud 


him. A court of juſtice would make itſelf ridiculous, if it per- 


mitted ſuch a diſtinction: miſrepreſentation of circumſtances is 


admitted, and there is poſitively a deception. His Lordſhip 
then adverted to the caſe of Gale v. Lindo, 1 Vern. 475, and ob- 
ſerved, that there upon a treaty for a marriage, the woman not 
having ſo great a portion as the man inſiſted upon, prevailed 
upon her brother to let her have 160 J. to make up her portion, 


and gave him a bond for repayment of it: The marriage was 


had ; and the huſband, who knew nothing of the bond, died 
without iſſue: The wife ſurvived, and after her death, and the 

oath of the brother, the defendant, his executor, put the bond 
in ſuit againſt the plaintiff, her executor : the bond was there ſet 
alide in her favour ; a bond given by herſelf, and ſued againſt 
herſelf, that is againſt her repreſentative. A quere is put by the 


* See Pearſon v. Morgan, poſt. vol. 2, p. 388. . 
a | reporter, 
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reporter, if the condition of the bond had been, that in cafe the 
woman ſurvived her huſband, that the thould pay it, whether 
ihe could have been relieved: His Lordſhip thought this would 
have made no difference: The principle, he obſerved, on which 
all thole caſes had been decided, was, that faith in ſuch con- 


tracts was {5 eſſential to the happineſs both of the Parents and 


children, that whoever treats fraudulently on ſuch an occaſion, 
ſhall, not only not gain, but even loſe by it: He then obferved up- 
on the caſes 1 in which it had been determine, that upon a crimi- 
nal act, a perſon who was particeþs criminis, could not be relieved 


in a court of juſtice; and particularly the caſe of Tomlins v. Bar- 


nett, 1 Salk. 22, and Skinner 4.11, which was an action of inde- 
Bitatus afſumpſit, by a perſon who had paid money on an uſurious 


contract, againſt the perſon who had received it. This, he ob- 


ſerved, remains in the books, and is cited ; but has been departed 
from in point of principle and application: and to ſhew this, he 
mentioned the caſe of 4/ley' v. Reynolds, Strange, 915, which 
was an action againſt a pawnbroker tor taking more than legal 
intereit, and Moſes v. ra rn before Lord Mansfield, 2 Bur- 


row, 1005, and Mi ukinſon v. Kitchen, Lord Raymond, 89, which 


was an action of indebitatus afſumpſi it for 701. given by the plain- 
tiff, who was committed on two indictments for clipping, &c. 
to the defendant, a Netegate ſolicitor, to procure his diſcharge, 
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Co I mm 


Neville 
again! 


WIIkIN SON. 


and for the defendant's pains: Not being proſecuted, he brought . 


his action for the whole 70 l. and, upon the trial, the queſtion 
was whether money given to a man to be expended in an ill 


uſe, might be recovered by the giver, who was particeþs crimi- 
nis; and it appearing that the money had been diſpoſed of in 
bribes, a verdict was given for the plaintiff: and Sir B. Shower 
cited a caſe where a bribe was given to a cuſtom-houle officer, 
for exempting goods from payment of cuſtom, which being diſ- 
covered, and the goods ſeized, the party recovered his money in 
indebitatus aſſumpſit. This, however, appears to be againſt the 
aſſertion of Lord Pale, at the cloſe of the caſe of Tomkins v. Bar- 
nett, Skinner, 412. His Lordſhip's founding himſelf on the caſe, 
he had mentioned, declared his opinion, that, in all caſes where 
money was paid for an unlawful purpoſe, the party, though 
particeþs criminis, might recover at law; and that the reaſon was, 
that if courts of juſtice mean to prevent the perpetratien of 
crimes, it mult be not by allowing a man who has got polleſſion 


to remain in poſſeſſion, but by putting the parties back to the 


ſtate 
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CASES ARGUED AND DETERMINED 


ſcat in Which tier were before. And he conſidered the rule as 
now. clear; and mentioned a caſe of Bromley v. Smith, before 
Lord Mansfield, 1709, where a bride was given to a creditor of 
a bankrupt, to induce him to Gen a certificate: he alſo men- 
tioned, upon the point before him, a caſe of Bontejtorc, in 1 762, 
from Mr. Filmer”s 3 notes, in the hands of Mir. Attorney General 
(Kenycn) where, in order to procure a marriage, t brother of the 
intended huſband repreicated, that he was indebted to the in- 
tended hutband, on a Parcnerſhip account, and gave a note for 
730 l. to be ſhewn. to the parents of the wife, to induce them 
to enter into the contract; and the brother gave a bond of in- 
demnity: no part of the money vas ſettlied on the marriage, 
and the note was their inducement to the marriage: There were 
afterwards many difputes between the brothers, and at length 
they referred their diſpute to arbitration : The arbitrators thought 
that the note was given upon no conſideration, and diſallowed os 
in their account: The court reverſed the award, on that fingte 
ground, becauſe where one brother had given to the other the 
note for 1,730 l. to enable him to make a contract of marriage, 
he could not revoke it; it amounted to A contract to pertoimn 


What he had done. His Lordſhip was upon theſe grounds, clear 


that Mr. Nevi/7e himſelf was entitled to relief: he had doubted 
before, on what had been {aid by Lord Macclesfield, that the fa- 
ther of a child, in ſuch a caſe, had an intereſt to ſee that the pro- 
perty of the huſband was ſuch as it had been repreſented to be, 
but he now thought clearly with him. Ee was of opinion that 


* The following caſes were zlſo cited, Key v. Bradfpaw, 2 Fern. 102. Lambe v. Hannan, 
2 Fern. 499 Bal v. Petter, Shower's Part. Cafes, 76. Law v. Law, 2 P. Wms. 391. 


Arbuthnot, H. L. 1728, which was as follows: On a treaty of marriage between Lord Ar- 
buthzot, then a minor, and the daughter of Morr jon, it was agreed that Morriſen ſhould pay 
50,009 marks as a portion tor his uargnter, and a ſetilement was agreed to be made by 
Lord Arbuthnet and his friends in connderacion of that fortune. The night before the ex- 
ccution of the articles, Morriſon prevailed on Lord Arbuthnot privately to fign a w riting, 
purporting that the real agreement was for 40,000 marks only, and that Morrſon had 
agreed to the contract for 50,000, upon the expreſs granting of this private obligation, by 
which Lord Artuthuct bound himielf to releaſe Alorriſon from 10,0co marks, part of the 


50,000, When Lord Arluthnit came of age, he brought his action to have this obligation 


reduced, on two grounds, 1. That it was granted by him whilſt a minor, without the 


conient of his guardians. 2. That it was contra fidem tabularum nuptialium, to elicit ſuch 


a writing clandeſtinely, contrary to a ſolemn contract entered into in the preſence of his 
friends. The Lords of Seſſion ſuſtained the reaſon of reduction, and held the obligation 


null. Againſt their decree, Morriſen appealed to the Houſe of Lords, where the decree was 


aſarmed, with 80 /, coſts. 
2 | an 
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an injunction ſhould be awarded to reſtrain the defendant from 1782. 
proceeding to recover any debt due before the marriage of Mr. 
Neville (except his bill for buſineſs, which the parties agreed to Neviiie 


ſettle) ; and he declared his opinion that the defendant could not * 
ever recover that debt he. ra Mr. Neville. os” * 
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TOWNSHEND ogai} TOoWNWÜNSHEN D. „ 
PFaaxcts TownsyenD, = - Plaintiff. 
 Miry Townsa rnd Widow, ——Dexprr and Magy his _ 


Wiſe, and MakGARET TowNSHEND. —PLUMB and 


Mary his Wife, Ricyazpd Hancock, Adminiſtrator 
of SusanNan his late Wife, —Tromas Norr, per- | 
ſonal Repreſentative of RANDOLF STEVENS, (Aſſignee) = 
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1" TuE COURT or CHANCERY. 


HE firſt William Townſhend, being ſeiſed in fee of the lands 
in queſtion, upon the marriage of the ſecond William Town- 
ſhend (his fon) with Martha Norgrove his firſt wife, by indenture 
dated 27 June, 1701, between the 1ſt. William Townſhend and the 
2d. William Townſhend, conveyed the land to Nehemiah Norgrove 
and another truſtee, to hold the lands to them and their heirs to 
the uſe of the 1it William Towwn/hend, his executors, adminiſtrators, 
and aſſigns, for and during the term of 500 years, ſubject to the 
provime: thereinafter contained, with remainder to the uſe of 2d. 
William 7. ownſhend fo for life, remainder to the uſe of the heirs of 
= e body of the laid Martha Nergrove by ſaid 2d. Willam Town- 
Ppeud, remainder to the uſe of the heirs and aſſigns of ſaid 2d. 
William Townſhend, for ever, with a proviſo that if the ſaid 2d. 
Milliam Townſhend, or the heirs of the body of Martha by the ſaid 
2d. William Townſhend ſhould pay to ſaid 1ſt. William Tovonſbend, 
or his aſſigns, the ſum of 50/. yearly, during his life, and 500/. 


do the executors, adminiſtrators, or aſſigns of ſaid 1 ſt. William 
Townſhend, then the {aid term of 500 years to be void. 


Firſt William T bend died, and by his wil gave the Ak 
to his daughter: And the ſaid 2d. William Townſhend having paid 


off the arrears of the ſaid annuity, and the ſaid ſum of 5o0o!l. 


to the executrix, the executrix by indenture of 29th January, 
1708, aſſigned the term of 500 years to Ann Aſhworth in truſt, 
for ſaid 2d. William 7. ownſhend, his executors, adminiſtrators, 


and aſſigns. 


Second William Townſhend (after death of his 1ſt. wife Martha 


Norgrove), married Suſannah Capel! a daughter of Ann Aſhworth, 

and, by indenture made after marriage, bearing date 31 Janu- 
! ary, 1708, between 2d. William Townſhend and the ſaid Ann 
 Aſbworth of the firſt part, and William Rowland and Nathaniel 
Rowe of the ſecond part, whereby, in conſideration of marriage, 
and of a competent marriage portion paid by 1 ſaid Arn an Aſhworth 
to ſaid 2d. William Tou onſhend, and in purſuance of an agreement made 
before ſuch marriage, and for ſetling the reſidue of {1d term of 
550 years for the uſes therein-after mentioned, the ſaid 2d. 


William Townſhend and Ann Afbworth (by his direction) aſſigned 


to ſaid William Rowland and Nathaniel Rowe, the reſidue of the 


ſaid term of 500 years, in truſt for ſaid 2d. William Townſhend 
for life, remainder for Szgſannab his wife for life, remainder in 


between truſtee and ceflui que trat, nat againſt a truſt by implication as attec atfeQed by at 


3 er truſt. 
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May 26th, - 
1783. 

Lords Com- 
miſhoners 
Ajſphurft and 
Fotham., 

A mortgage 
term being 
made the ſub- 
ject of a ſettle- 
ment after 


mariage with 


a ſecond wife, 
but recited to 
be in purſu- 

ance of arti» 
cles previous 


to the marri- 


age; (the ſet- 
lor having 
children by 


the deceaſed 


wife) under 


the ulesof 


which the 
plaintiff 


claimed; was 


afterwards 
_ conveyed by 


the ſettlor 
and his wife, 
(by fine and 
ſettlement) to 
uſes, for the 
benefit of the 
children by 


the fhrit mar- 
riage, who, 


and their re- 

preſentatives 
have been in 

poſſeſſion 30 

years: plaiu- 
tiſf 's bill diſ- 

miſſed, as the 
Court will 


preſume that 


the former 
ſettlement 
was known 
to be volun- 
tary; or the 
children by 
the 2d. wife, 
to have had a 


compenſation 


for their 
claims. 


The rule that 


a truſt is not 


within the 
ſtatute of li- 
mitations, 
applies only, 
an equity. 
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1783. truſt for ſuch child or children of them, as the ſaid 2d. William 


— RTownfhend ſhould by will appoint, and, in default of appoint. 


again/l 


TownsHEND ; ment, for the 1ſt. ſon of ſaid 2d. William 7. ownſhend on the 


body of his ſaid wife, and the heirs of his body; remainder 
to 2d. 3d. and other ſons; remainder over. Ihe 2d. William 
| Townſhend had iſſue by S/annah Capell, Francis (plaintiff's 
father) who died in the life-time of ſaid 2d. William Townſhend, 
and left plaintiff his only fon. = ef N 


— — ooo — 


TovwNnNSHEND, 


— — 
—— — IR 


The ſaid 2d. William Townſhend had iſſue by Martha Norgrove |} 


His Iſt. wife, 3d. Wham, Townſhend, who married M the de- 


1 20 
fendäfit an by 1 te of leaſe and releaſe dated 26th and 
27th of November, 1739, between 2d. William 7 ownſhend and 


Suſannah his then wife, of the firſt part; 3d. William Townſhend, 
of the 2d. part; and Greenbank a truſtee of the zd. part; and 
by a fine with proclamations levied by 2d. William T, ownſhend 
and Suſannah his wife, and 3d. W illiam Townſhend ; the ſaid 2d. 


 Wiilliam Townſhend and Suſannah his wife, in conſideration of 
400 l. to the ſaid 2d. William Townſhend, paid by the ſaid zd. 


William Townſhend, conveyed the ſaid lands to Creenbank, his 


heirs and aſſigns, to the uſe of the ſaid 3d. William Townſhend, 


his heirs and aſſigns for ever, with covenants in the releaſe by 

2d. William Townſhend, that the faid premiſes were and ſhould 

be free from incumbrances by him; and by deed-poll, dated the 

4 u 23d of November 1739, and indorſed upon the ſaid indenture of 
29 ae, the 31 of January 1 708, reciting in part the {aid indenture of leaſe 


eur <4 . and releaſe and fine, and that the uſes of the ſaid indenture of 


— - —— — 
— — — 


A Low l A Fe 4 the 31 Fauuary 1708, were thereby defeated, and that Nathaniel 


7 22 . Rowe was dead; the {id William Rowland, by the direction 


ö hace of the ſuid ad. William Townſhend, and 3d. Viſlam Townſhend, 


ca. e 4 aſſigned to Randolph Stevens, the ſaid premiſes for the reſidue of 
BY 4} 2 þ. & the ſaid term of 500 years, in truſt to protect the uſes limited 

2 ufo” 74 of the ſaid premiſes by the ſaid indentures of leaſe and releaſe. 

June GOAT, Jt el U, tio eu,, ate: LT ad 

2 PIE aa , The 3d. William Townſhend died in 1755, having, by his will 
2? le las dated in 1751, deviſed the ſaid premiſes to the ſaid defendant 
. 2 Ai, Mary Townſhend, his wife for life, without any remainder over. 
Y 5 E Aue lah, He left Mary Draper and Margaret Townſhend, his daughters 


o- 


Pcs . „ 1d co-heirs, and the mother and two daughters afterwards j 1 
* ed in ſuffering a recovery of the premiſes, and had ſettled them 


to the uſe of the mother for life, with remainder as to one 


5 


| moiety 
| | 
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moiety to one daughter, and the other moiety to the other 1783. 


daughter; and the mother had been in poſſeſſion ever ſince. 3 
5 (a) | | TownsSHEND 
The plaintiff went abroad immediately on his coming of age, 4 AT 
and did not return till the year 1775 ; he claimed by his bill, es pur gr 
* 


to be entitled to the benefit of the term, under the indenture . 

r Ca. „ 
of 1708, and prayed that all deeds might be delivered unto e. aan e 
him, and that Randolph Stevens might aſſign the reſidue of the - , gen Gor 14> 


A ge 
term to him, and that he might be let into polteſhon, and for 7; eee 47, 9 


| * 1 25. 
an account of rents and profits. 2p . £ , 


It was contended by Mr. Mansfield for the plaintiff, that The 
whole intereſt in the term veſted, under the indenture of 
1708, in plaintiff's father as tenant in tail of perſonal property; 
and that the indentures of 1739 were therefore void. Two ob- 
jections were made to the plaintiff's claim. Firſt, that the inden- 
ture of 1708 was made after marriage, and was therefore volun- 

tary. 2dly, that the plaintiff was barred by length of ane 
As to the firſt objection, the indenture of 1708 recites that it 
was in purſuance of articles entered into before marriage. At 


— — — ——X— — — 


this length ot of time, the Court will not preſume 1 it otherwite. As 
NT mA 
to the ſecond objection, the whole tranſaCtion was a fraud; and 


——_—_—_—— 


—— . — 
therefore the ſtatute of limitations is s is out of the queſtion, The 


— — 


truſtees conveyed d the term, by the deed poll of 1739, as a fatis- 
fied term. It is impoſſible to contend that the parties did not 
know it to be unſatisfied. Plaintiff's father was an infant, and 
therefore could not be fatisfied as to his intereſt, A truſt is not /_ 
within the ſtatute of limitations; but the truſtees under the in- | 


dentures of 1739, having notice, ought to be conſidered as ruſs | 
tees for the plaintiff. 


Mr. Kenyon, 5 the defendants.—It is rather a difficult pre- 
{umption that the ſecond wife joined in diſinheriting her o⁷¹]＋n 
iſſue in favour of the children of the firſt. The term was, in its 
creation, in effect, a mortgage, and the queſtion is whether the 
mortgage is ſtill a ſubſiſting charge. — The indenture of 1708 
Was voluntary, being after Marriage: the recital is not even that 
the articles were m writing ; but if they were 10, it is no evi- 
dence to affect my client. 


Then, as to the ſtatute of limitations: In 1749 the title ac- 
crued, to a perſon capable of making his claim: he does make it 
Vor. I. 7 G in 
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L ASES ARGUED AND DrTinaMINED 
* 


Sinh 570. The Court will always preſume a mortgage ſatisfied "© 
Lat that diſtance of time. It would be clear, in a court of law, 1 
Tow x31: 5 Wand when once the ſtatute of limitations begins to run, no diſa- 
5 ee bility of the party ſhall {top it. It is the common practice, that : 
$i i the mortgagee gets into poſſeſſion, and continues in it 20 ; t 
ob cars, the mortgagor is barred of his redemption ; not becauſe ; N 
: N the ſtature has ſaid ſo, but becauſe it is a convenient and whole- E fi 
\ Nome policy. So in this caſe, either ground of its being a volun. # 
YH 5 tary ſettlement, or the length of time is ſufficient. i 
* 
N | 
\ [ 
W WY Mr. Hells , on the ſame ſide. —The rule that a truſt is not 
\ k a{ within the ſtatute of limitations does not hold in this caſe. 
* V; That rule is only between the truſtee and his cu que truſt. Le ; 
Vc | | Noellyn v. Mackworth, Barnard, 445. | : 4 
kN Mr. Mangfeld, in reply. —As to the objection of its being a vo- | 
| * r ſertlement, recitals in old deeds are N Nan, 11 


C 
1 C 
| ment; but 1f he; agreement was by al It 18 ki to make a ſet= | F 
Hlement. It cannot, indeed, be enforced againſt an unwilling | 
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8 tary, or that : ſome compenſation v was made to thec children of the 
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SY ' party—but, if it be admitted, it is a good conſideration for the _ 2 
N N I lettlement. As to the ſtatute of limitations, both in the light 0 4 
. WR a fr aud and a truſt, it does not affect this caſe. ] 
8 \ : Lord e Aſhburſt. — The firſt point is that hs 4 | 
pn SLY, Nuanes are purchaſers for a valuable conſideration, and the ſettle- t 
WE N W IN ment of 1708 is voluntary. If this had been all, we ſhould have 
| SY N WO * N | ones with the plaintiff; but as to the caſe of the defendants, {| 2 
$ ON c Flo >they claim under the deed of 1739, and have been in polleſhon 1 
D N N N AN N 0 ever fince. It is ſaid, by the plaintiff, that the defendants took 
[ N \ F I * : 8 *. N the term as a truſt, with notice; but it is unnatural to infer a, ; 
JF W AN n in this caſe, fer the mother muſt be preſumed to defeat 3 | 
[ KK? d * þ the proviſion for her own children. In this view, one would ra- b e 
\ AT ther inter that the parties knew that the ſettlement was volun- | | 
AN 
A 


2 
2 
— 

7 7 
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ſecond marriage. Then as to truſts ſts being an exception to the | 
ſtatute of limitations: The rule holds only as between truſtees 5 
and cęſtui que truſts. It is true, that a truſtee cannot ſet it up 
Jagainſt his 6% que truſt : but this is merely the caſe of a truſtee 
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IN THE COURT or CHANCERY. 


courts of law and equity preſerve + all analogy to the ſtatute of li- 


mitations. 


The caſe of mortgagor and mortgagee, is a ſtronger caſe than 1 


this: Aggas v. Pickerell, 3 Atk..225 : And therefore ſo doubtful 
an equity as this, mult certainly be within the rule. We there- 
fore diſmiſs che bill, but without coſts. 


H OL MES againſ} H OLMES. 


OL NV ES the father, who was a jeweller, by his will 


dated in November, 1771, gave his ſon 5o0o/l. and 2,000 J. 
to four unmarried daughters; then gave his ſon the utenſils of 


his trade (which were of trifling value) and gave the reſidue of 
| | | nerſhip. The 


his perſonal eſtate to his wife for life, and, after her death, he 
gave further legacies to his daughters: to ſome 500/. and to 
others 1, 000 J. and, if any ſurplus, to be divided amongſt all his 


all). In 1779 he took his ſon into partnerſhip with him, and, 
by the deed of partnerſhip, the ſtock was to be 3,000/. to be 


brought in equally, and they were to be equally intitled to the 
profits. The father brought in the whole capital, and it was 


underſtood, by the whole family, that he meant to give the ſon 
the half of the ſtock. The children who were of age, by their 


anſwer, admitted this; and there was parol evidence of declara- 
tions of the teſtator, at different times, that he meant to bring 


his ſon into partnerſhip, and to give him half the ſtock, and 
even the whole, and that he told one witneſs that he had brought 
his fon in, and had given him 1,500/. The queſtion made in 


the cauſe was, whether this advancement was a ſatisfaction of 


the legacy of 500 J. and it was held not to be a ſatisfaction, not 
being ejr/dem generis; and that it muſt have been the teſtator's 
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will, gives his 
{on 5004, he 
alterwards _ 
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into part- 


ſtock being 
3,000 J. this 


as not a ſatis- 
faction of the 


children who ſhould be then living (there being then ſeven in Aegaey. 


intention that the plaintiff ſhould have both. Lord Commiſ- 


ſioner Hotham relied on an argument for the plaintiff}, that if the 
legacy had been a moiety of the ſtock, and afterwards Soo! had 
been given, it could not have been a ſatisfa tion. 
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CASES ARGUED AND DzrERMINE D 


Eæ parte BECHER. 


HIS was the petition of Charlotte Becher, of the age of 1 7 
| years, to have a guardian of her perſon aſſigned by the 
Court: but it was not a petition under the ſtatute, 


It appeared that the father had died in the E/ Indies, inſol- 
that her mother was alive, and reſided there; that no 
that ſhe had no eſtate either 


vent; 
ae had ever been appointed; 


8 or perſonal; and that a very advantageous offer of marriage 
. had been made to her, to conſent to which was the object of 


praying for the appointment of a guardian (ſhe lived with her 
uncle, by the mother's ſide, who was allo the father's executor), 
But the Court ſaid, that this, not being a petition according to 


the ſtatute, and not for the purpoſe of carrying on any ſuit, or 


protecting any intereſt; there was no object which the Court could 
take notice of, to entitle the petitioner to what ſhe prayed, 


They therefore diſmiſſed the preſent petition; but diregded a 
new petition to be preſented purſuant to the ſtatute, which being 
done at the riſing of the court, an order was made accordingly. 


VaUGHAN again} THOMAS. 


HE defendant, General Thomas, being in great want of 

money, came to an agreement with the plaintiff, who 
was a broker, for the ſale of annuity of 300 J. for his (the de- 
fendant's) life, for the ſum of 1,500 J. The defendant then re- 
preſented himſelf to the plaintiff to be of the age of 55 years; 
and the plaintiff accordingly infured the defendant's life, as 
being of that age. The original tranſaction was on the firſt of 
December 1775. In March 1777, it was diſcovered that the de- 


fendant was of the age of 61 years, at the time of granting the 


annuity ; but, as the defendant ſwore by his anſwer, he did not 
himſelf know it at the time. In conſequence of this diſcovery, the 
plaintiff was forced to pay an additional premium of 7. 25. 64. 
for the inſurance of the defendant's life. On the plaintiff's re- 


preſenting this miſtake of the age to the defendant, it was 
2 agreed 


in THE COURT or CHANCERY. 


1775; which was accordingly done, by indorſement on the 
original grant. In that indorſement, the additional annuity was 
mentioned to be granted for the conſideration of 250 J. but in 
fact, no money was paid on that occaſion. In December 1779, 


the defendant applied to the plaintiff to re-purchaſe the an- 


nuity, and thereupon an agreement was drawn up, in writing, 
and ſigned by the plaintiff and defendant, whereby the plain- 
tiff agreed to give up the annuity on payment of 1,500/. the 


original purchaſe-money, and all arrears then due, deduQing 


thereout the ſum of 2007. which was underſtood to be the four 
years of the additional annuity of 50/; the arrcars then due 
amounted to 4757. ſo that the principal ſum then ſettled for the 
re-purchaſe was 1775 l. After this agreement had been figned, 
the plaintiff ſaid it was unintelligible, and ſtruck out his name; 
two days afterwards they met again, and the plaintiff's attorney 
prepared an agreement, whereby the plaintiff relinquiſhed the 


annuity, and all arrears then due, for the ſum of 2,000. to be 
paid by inſtalments, but to carry intereſt in the mean time. 


This agreement being ſigned, the plaintiff brought this bill for 
the performance of it. It was referred by the Maſter of the 


Rolls, to inquire into the circumſtances, and to find the value 
of the original and additional annuity , and the defendant” $- 


age. 


It now came on, upon the Maſter's report ; he reported the 
annuity worth ꝗ years purchaſe, when it was firſt granted. The 


plaintiff inſiſted that the whole tranſaction was fair, and that he 
was entitled to the aſſiſtance of this Court, to carry it into exe- 


| cution. 


But the court 88d. that if they aſl ted the alam} they 
| thould give a ſanction to a very unconſcientious bargain; and 
that under this view of the caſe, the plaintiff was by no means 
entitled to the aid of this Court. 


Bill diſrnifſed.* 


* Vide Heathcote v. Paignon, poſi. vol. 2. p. 167. 
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agreed that the plaintiff ſhould grant to the defendant an addi- 


tional annuity of 50. as commencing from the firſt of December 
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CASES ARGUED AND DETERMINED 


GART SIDE again/l IsHER WOOD, and Others, 


HE bill was filed by the plaintiff, as heir at law of John 
Meß, eſq. againſt the defendants, to ſet aſide a variety 
of leaſes, granted by the deceaſed to — defendants, as obtained 
by fraud and impoſition. 


It ſtated that, by indentures of 28 and 29 of December 1764, 
being the ſettlement previous to the marriage of John My 9%, with 
Apollonia Bayley, the manor of Little Bolton, in the county of 


Lancaſter, was ſettled upon the huſband for life, without im- 


peachment of waſte, remainder to truſtees for 99 years, to im- 
power the wife to receive 300 J. per ann. by way of jointure, 


remainder to ſuch uſes as Mo/s ſhould appoint, remainder to 
Meſs, in fee. 


were granted for longer terms, upon a greater number of lives, 
and were granted either to //herwood alone, Smedley alone, or 
Smedley and J/herwood jointly, on higher terms during the 


| life of M4, (though below their real value,) then to fink to low 
that herwood, being poſſeſſed of two 
| leaſes dated reſpectively the 31ſt of January 1752, and 3ift 
December, 1752 ſurrendered them, and obtained a leaſe dated 
the 20th of Auguſt 1767, of the ſame, with additional pre- 


rents: In particular: 


miſcs, for 7 lives and 31 years after che determination of the 


laſt life, at the rent of 31J. 10 f. per aun. and upon the 28th of 


March 1769, on ſurrender of that leaſe, obtained a new one of 


the lame, with additional premiſes, for 999 years, at 50/. fer - 


during Ms life, to drop to 10/7. 105. after his deceaſe; it 
was in evidence, for the plaintiff, that theſe premiſes were TN 
80 J. per ann: That Iherwood and Smedley, had a mo leaſe of 
premiſes in Upper Bolton, for 999 years, at 67/. per ann; 
it was in evidence that thoſe premiſes were worth 80 J. per aun: 


That Smedley, being in poſſeſſion of ſeveral leaſes for lives, on the 
oy render 


That Moſs died the 14th of December 1679, aged 
about 36 years, leaving Apollonia his widow ſurviving him. That 


Moſs being of weak underſtanding, employed the defendants 
Ihherwood and Smedley, as agents, or ſtewards under him, who, 
by fraud and impoſition, obtained leaſes from him at an under- 
value, ſeveral of theſe were of lands, which had been before de- 
miſed for terms of years, determinable upon lives, and which by 
lapſe of time or otherwiſe, had become leſs valuable, and now 
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in THE COURT or CHANCERY. 

ſurrender of them the 8th of Auguſt 1767, obtained a new leaſe, 
of the ſame with additional premiſes, for 12 lives and 21 years, 
at 58 J. per ann. rent, and on the 27th of November 1767, on ſur- 
render of that leaſe, obtained a leaſe for the ſame lives and 31 
years, at 78 J. rent during Moſs s life, to fall to 8/7; the value, at 
this time was, in evidence, to be 63 J. and the 31ſt December 
1768, upon the ſurrender of that leaſe, he obtained a new leaſe 
of the ſame, with additional premiſes, for 999 years, at 80!. 75. 6d. 
fer ann. rent during Mofs's life, and then to fall to 8 /, per ann, 
it was in evidence, that the value of theſe premiſes, at the time of 
granting the laſt leaſe, was 94 J. per ann: That upon the 18th 
of June 1768, he obtained a leaſe of 3 water-corn-mills, and a 
colliery, for 999 years, at 847. per ann. during My ses life, 
to drop to 37 J. ßer ann; the value of theſe premiſes were 
in proof to be 57/. a year: That on the 20th of June 1709, he 
obtained a leaſe for 999 years, in a tenement called Broughton's 
Tenement, at 100. per ann. after the death of Broughion, during 
es life, to drop at his deceaſe to 5 J. per ann; it was proved Z 
that the premiſes were of the e 111. yer ann. 


The cauſe was heard on ee . in July 1778, when : 
great 1 of evidence was read. 


Mr. Attorney General, Mr. Mandfeld, and Mr. Kenyon, for 
the plaintiff, infiſted that theſe leaſes were evidently fraudulent, 
merely from the inequality of the conſideration upon which they 
were granted; that the real value of the eſtates were much be- 
vyond the utmoſt reſerved rent upon each leaſe : that Smedley and 
Therwood, were ſtewards or agents of Mr. Mg %, and that Mr. 
Moſs was a weak man, eaſy to be impoſed upon; that it was the 
duty of the ſtewards, to turn their ſagacity to the advantage of 
their employers; and not to their own advantage, in oppoſition to 
his; and that, upon theſe grounds the plaintiff was clearly intitled 
to the relief ſought by his bill. 


Mr. Price, Mr. Madocks, Mr. Bolton, and Mr. Parker, for the 
defendants, contended that the bargains were neither unfair nor 
unequal ; and to prove the laſt they produced a variety of calcu- 
Jations, they alſo contended that Moſs was not a weak man, that 
Smedley and Iſbervood were not his agents; that he diſliked the 


Gar! ide family, and wiſhed to increaſe his income e by granting 
ſuch 
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CASES ARCGCUED AN D DETERMINED 


ſuch leaſes: that the matter was publick, and ſimilar leaſes were 


granted to others; they beſides objected to the length of time be- 


fore the bill was brought; Mr. Moſs having died in 1769, 
and the bill not having been filed till 1776. This delay the Plain- 
tiff excuſed by throwing it upon his attorney; by ſhewing that, 
upon the death of Mo/s, he had given immediate notice to the 
defendants of his intention to impeach the leaſes, and that he had 


actually brought an ejectment and recovered under an old term; 
but had been reſtrained, by injunction, upon a bill filed by 
| the defendants. After the arguments the 25th of July 1778. 


Lord Chancellor broke the caſe as follows, —If the real value 


of the eſtates, at the time the bargains were made, the number of 
years purchaſe at which lands then uſually ſold in that part of 
country, and the value of the incumbrances aflecting the eſtates, 


at the times the bargains were made, had been accurately ſtared, 


it would have been eaſy to have decided whether the intereſt 
obtained by the defendants, ſubject to thoſe incumbrances, has 
been ſufficiently paid for; but it is not tolerably maniteſted what 
were the value of the lands at the time when the ſeveral leaſes 
were made, or what was the number of years purchaſe for 


which eſtates then uſually ſold in that country, or what was the 


value of the incumbrances affecting the eſtates. It is, therefore, 
impoſſible to ſtate with any accuracy, the diſproportion between 


the real value of the purchaſe, and of the thing given for the 
purchaſe. Upon the whole, however, there appears ſtrong ground 


to preſume fraud. The juriſdiction of the Court in caſes of this 
nature, cannot be ſo defined as to ſtand on very accurate prin- 
ciples. The caſe of Filmer v. Gott, 7 Brown's Parlt. Ca. 70. 
mentioned by Mr. Attorney General, is a very ſtrong one, and has 
been approved by a deciſion of the Houſe of Lords. The 


only principle, upon which that caſe could be ſupported, was 


that if a confidence is repoſed, and that confidence is abuſed, a 


court of equity ſhall give relief. It uſed to be held, that a con- 


tract ought not to be ſet aſide, merely for inequality in the bar- 


gain, or merely upon the ground of the weakneſs of the perſon, 
from whom the contract has been obtained, 3 Vins. 130. But the 
Court has ſince gone farther; the only principle which I can at 


all fix, is that wherever it appears that fraud has been prac- 


tiſed, there the contract, however valid at law, ſhall not ſtand 


in this Court. Fraud may be collected from circumſtances; one 
circumſtance, from which fraud may be collected, is groſs in- 


equality; 
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equality; this may be attended with the additional circumſtance 
that one of the parties confided in the other, or was preſſed by 
neceſſities, which diſpoſed him to give way to the other ; but 
in all the caſes, the baſis muſt be groſs inequality in the con- 


tract, otherwiſe the party felling cannot be ſaid to have been 
in the power of the party buying; unleſs actual impoſition 
3s proved by groſs inequality, other circumſtances of fraud 


will paſs for nothing; the baſis muſt be groſs inequality: 
And the turn of the ſcale muſt be conſiderable againſt the 


perſon who has the legal eſtate. There 1s no method of 
marking any line but by making it neceſſary to prove groſs 


inequality. There is an objection to the relief ſought by this 


bill, ariſing from the delay in ſeeking the relief; this is no 
objection for the time whilſt Mos lived, but he died in 1769, 


from 1769 to 1776, the plaintiff was dormant; he brought an 
ejectment, and the preſent defendants filed a bill for an injunc- 


tion, the injunction guarded the poſſeſſion, and the defendant 
in that ſuit put in no anſwer, till after the preſent bill was filed; 


if an anſwer had been put in, ſhewing this ſtrong caſe of fraud, 


the injunction I apprehend muſt have been diſſolved ; though the 
ejectment was brought upon a ſatisfied term. From that time the 


eſtates have been publickly letting, part upon building leaſes. 


It is neceſſary to conſider the time the plaintiff has laid by, as an 


objection to his claim; but if he ſhews ſtrong evidence of fraud, 


it will be hard to ſay that this length of time ſhall be ſufficient 


to bar him of his remedy. As to the other grounds upon which 


this tranſaction is endeavoured to be impeached, it is clear M 


was a weak man, from the evidence on both fides. It is equally 
clear that his weakneſs was not ſuch as to be a ground for a com- 
miſſion of lunacy, or to impeach his acts at law; the witneſles 


for the plaintiff, ſtate him to have been ſtupid and fooliſh to the 
| higheſt degree. The inſtances produced, though in themſelves 

ridiculous, yet being produced by fair people as ſatisfying their 

minds, are ſufficient to convince me of his weakneſs; one of the 


witneſſes ſays he was not ſo bad as he was generally thought to 
be, that he could write letters and tranſact ordinary buſineſs: 
this ſhews he was generally conſidered as a weak man. On the 
other ſide it is attempted to prove that he was a man of ſtrong 
underſtanding, attentive to his affairs; the inſtances are abſurd : 


there can be no doubt, that his underſtanding was below that of 
the generality of men. As to his health, it is impoſſible to ſay, 
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the habit of his health gave many ſymptoms of a quick decay: 


but there is full evidence, that he was not thought in a good 


ſtate of health. The contract is not to be conſidered as made in 
expectation of ſudden death, but, in expectation of a good bar- 
gain from indifferent health. As to the relation in which the 
parties ſtood, it is evident ſherwood had a yearly ſalary; a 
leaſe of lands worth 11 J. a- year was granted to him at 6s. a-year, 
and this he himſelf defends as granted to him for ſervices done: 
That Smedley was a perſon confided in by Moſs, is clearly proved 
by all the defendant's witneſſes, as far as confidence went; 


therefore, both the defendants ſtood bound to behave fairly ad | 


clearly towards him: and i it ſeems to have been the policy of the 
law, not to permit any perſons, ſo circumſtanced, to take any 
ſuch advantage. The defendants aſſert, that M was not im- 
poſed upon, but acted from the mere impulſe of his own mind; 


they ſuppoſe him to have had an averſion to his heir, an heir, 
whom he might, if he pleaſed, have diſinherited. Confider the 


ſtate of body and mind of a man, who in 1767, aged about Zo, 
and married only in 2 to a young wife, deſpaired of having 
Hue, and therefore 


value, the terms ſeem ſuch as will hold equally to the principle, 


but the facts are not ſufficiently ſtated for me cn to make a 
deciſion. I propoſe therefore, to ſend it to the Maſter, to en- 


quire into the value of the lands, and the confideration given by 


the defendants. Upon reference, the Maſter will diftinguith 


the improved value which has ariſen from money expended, 


from that which has ariſen from the improveable nature of the 


lands: for it is monſtrous to ſuppoſe, as has been contended 


for by the defendants, that, the improveable nature of the eſtate 


is not to be conſidered as an advantage, for which a price ſhould 


have been paid. Though it is clear that Mos was impoſed upon, 
I wiſh to have it appear how much he was impoled upon.—It-1s 
alledged, that leaſes for three lives are common in that country, 
but there is no proof that leaſes for 999 years are common, or that 


it is common to let a whole manor in ſuch a way, with power to 
dig coal and every tort of mineral except lead, I have no heſita- 


tion to pronounce, that the caſe is carried as far as preparation 
can go, before actual information is obtained. The relation be- 


tween the parties is proved; the defendants were clearly perſons 
intruſted: the weakneſs of Moſs is evident; Jus ſtate of health 


Tri 
9548 


ired to deprive his heir of an eſtate of 
which he was ſeiſed in fee. Upon the material ſubject, the 
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was clearly ſuch, that his life was not to be eſtimated at the ordi- 198 3. 
nary value of a life of 34.—There is alfo a ſtrong ground from wv 
the evidence to believe that there was groſs inequality in the Gerster 
bargain ; but I ſend it to the Maſter, becauſe the evidence has . 9 
not meun a diſtinct diſproportion. 


Iphe counſel for the defendants objecting to the delay and ex- 
pence, which, they alledged, would attend the going before a 
Maſter, deſired that an iſſue might be directed and propoſed an 
iſſue to try whether the contracts were entered into upon fair 
and valuable confiderations. 


The Chancellor fd that, if a jury found the contracts were en- 
tered into upon fair and valuable confiderations, he certainly 
ſhould not attempt to ſet them aſide. But this iſſue appearing 
to be inconcluſive, if found for the plaintiff, he ordered the cauſe 
to ſtand over till the 28th. 


On the 28th +uly Lord: Chancellor, Laid, in Ss 9 every 
circumſtance which, combined with a grots inadequacy of con- 
ſideration, induces a court of equity to ſet aſide deeds as frau- 
dulently obtained is clearly made out; but, whether the con- 
ſiderations on which the leaſes were 9 were adequate or not 

does not fully appear; on one ſide, it is inſiſted that they are 
groſsly idadequate, and ſtrong evidence of this is given; on the 
other ſide, the contrary is aſſerted; and they have offered an 
iſſue upon that fact. If the conſideration was perfectly adequate, 
there would be no poſſibility of ſetting aſide the contract; there 
are caſes indeed, in which the example and concern for the 
publick have been conſidered, as having weight; the abuſe of 
confidence is alſo a circumſtance; but the only evidence that 
this confidence has been abuſed, is a groſs inequality in the con- 
tract, I therefore propoſed to refer it to the Maſter to look 1 into 
the inſtruments, and to enquire into the confiderations, whether 
adequate or inadequate, and how far 3 inadequate ; but the de- 
fendants have offered an iſſue: In this they have gone beyond 
may idea, for if the confide ration was not perfectly ade- 
quate, yet if it was not very inadequate, I faw no 
grounds to ſet aſide the contre act; the conſideration being 
mply inadequate, is not alone ſuficient; combined with man * 
of the circumſtances of this caſe it would not be ſufſicient; the de- 
gree of inadequacy neceſſary to jnvalidate a contract, will be very 
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different according to the circumſtances of each particular 
caſe. The agreement for the coals, has many additional 
circumſiances, which the other contracts have not: It gives 
an intereſt which over-rides the whole manor ; there is a power 
to get every ſort of mineral, except lead, without reſtric- 


Ction; the leſſor is perpetually bound to keep the water courſes 


in repair; if the coal-mines are unproductive, the leſſor gets no- 
thing, if they are worked to the greareſt advantage the rent can 


never exceed 251. if they produce leſs, the rent is to be 


proportionally leſs. But the circumſtances of the contracts, the 
character of the man, the fituation in which the parties 
ſtood, are matters merely for the deciſion of a court of equity. 
Where a matter of law ariſes, there it is proper for me to ſend 
the parties to the courts of law; where a matter of fact is ne. 


ceſſary to be conſidered, and there is doubt upon the evidence of 
the fact, there it is proper to ſend a neat matter of fact to the deci- 
ſion of a jury. It will, therefore, be improper to direct the iſſues in 


the manner mentioned by the defendants, whether the contradts 
were entered into upon fair and valuable conſiderations, for this 


will leave all the circumſtances of the caſe to be decided upon 
by the jury, and will put it upon them to exerciſe the peculiar 
juriſdiction of a court of equity; the iſſues muſt, therefore, be, 
whether the conſiderations of the ſeveral deeds were fully ade- 
quate to the intereſts gained by thoſe deeds. The inadequacy 


of the conſideration muſt be the baſis upon which the court is to 
grant the relief prayed by the bill; the thing to be inferred, 
from the inadequacy of the conſiderations, is fraud: inadequacy 


is evidence of fraud: for that purpoſe, it muſt be groſs; but in 


ſome circumſtances it muſt be greater than in others, and how 
far the conſiderations muſt be inadequate, to entitle the plaintiff 
to relief, muſt be for the conſideration of this court: I, 
therefore, thought it more adviſeable to refer the matter to the 
Maſter : but as the defendants have prayed an iſſue, and have 
boldly offered to abide the event, I cannot refuſe to grant it, and 


they muſt take it in the manner I have mentioned. 


An order was accordingly made that the 5 ſhould 


proceed to trial at the next Leut aſſizes for Lancaſhire, upon five 
iſſues, whether the conſiderations given for the leaſes, mentioned 


in each iſſue, were adequate to the intereſts acquired, and in 
thoſe iſſues, the defendants here were reſpectively to be W 


and the plaintiffs here defendants. 
4 nes Theſe 
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Theſe iſſues produced three records for trial at the aſſizes; in 1783. 
the firſt Smedley was plaintiff, for trial of three iſſues directed, 
between the plaintiff and him, on the value of his three leaſes; 0 
in the ſecond, berwood and Smedley were joint plaintiffs, on the 12 ; 
joint-leaſe; and, in the third, erwood was plaintiff, In the 5 
firſt and ſecond of theſe the jury gave verdicts for the defen- 
dant at law, againſt the e of this ces, ; and the third 


record was withdrawn. 


Ihe cauſe came on again the 29th Augyft 1779, when, upon 
| affidavit of the three records being made up, and the laſt being 
withdrawn, judgment was ordered to be taken pro confeſſo againſt 
the plaintiff at law on that iſſue. —Motions were afterwards made 
for new trials, but refuſed, on account of the length of time that 
had paſſed before the application. | 


There were aftewards ſeveral proceedings had in the cauſe, 
in conſequence of the deaths of parties; and it came on, upon the 
equity reſerved, before the Lords Commiſſioners, 12th Novem- 
ber 178 3, when the Court ordered the leaſes againft which the 
jury had found verdicts, and compriſed in the record upon 
which judgment had been taken pro confeſſo, to be ſet aſide, as 
obtained by fraud; and the leaſes ſurrendered at the time of tak- 
ing the ſame, and other unimpeached leaſes to be reſtored to che 
defendanta. 
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K. Goddard Maſter of Clare-Hall, Cambridge, by his will. 1784. 
gave ſeveral pecuniary legacies, and then © to A. 106 1, Bequeſt to an 
* to B. 100 J. tc. c. to Storey's Hoſpital, 3,400 / in the 3 per dee of 


3,400 l. in 


cents. the annual dividends of which to be every half year di- nach, 3 
vided betwixt four widows.” vidends to be 


| divided a- 
r rer mong 4 wi- 
It N that, at the time of making his will, and at the dows, this is 
1 7 1 5 | | 8 a a pecuniary | 
time of his death, he had only 2, 200 J. ſtanding in his name in 0 a ſpecific 
_ legacy, 
the 3 per cent. annuities, of which 150 J. belonged to other per- es — 


Ions, as he had declared by a writing in his own hand ; but the 2 . 034.00 
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remaining 2,050 /. belonged to him in his own right. There being 
a deficiency of aſlets, the queſtion was whether this legacy of 

3,400 J. in the 3 her cents. was to be conſidered as a ſpecific lega- 
cy, or as a pecuniary legacy, and conſequently to abate. 

Mr. Mansficld and Mr. Graham, for the plaintiff. 

Mr. Attorney General and Mr. Le Blame, for the defendant. 


The caſes cited were, 


Aſhton v. Aſhton, Forreſt 152. Purſe v. Snaplin, 1 All. 
414. Sleech v. T Horington, 2 Ver. 560. Avelyn v. Ward, 


1 Vex. 425- 


7 Lord: Chancellor Tn this caſe, I confeſs it does not appear to 
me that there is any queſtion of dificulty.—On the face of the 


will, it is clearly a pecuniary legacy ;—and if it is to be turned 


into a ſpecific legacy, it muſt be upon other CIrcumlancep=r 
The form of the bequelt 1 1s to give 3,400 J. in the 3 per cents. — 
The teſtator has been definite in applying the quota of main- 
tenance to each widow. - On the face, therefore, of the will, it is 
purely pecuniary, and extends only to a direction to buy ſuch 
a ſum in ſuch a ſtock. But it is ſaid, that alchough this may be 
ſo in the words, yet that circumſtances may be given in evidence, 
as to the ſtate of the funds in his poſſeſſion at the time of mak- 
ing the will.— If he had at the time of making his will, more 
| ſock, than that which he deviſed, it is ſaid, it will be a {pecific 
legacy; but that this is not the only caſe in which the Court has 
been uſed to make this inf rence, —when I ſay this, 1 do not 
mean to be underſtood that the Court has laid it down as a po- 
fitive rule of law ; but merely as an interpretation of evidence. 
In the caſe of Aae v. Aſhton, the argument did not turn upon 
its being a ſpecific legacy or not, (which ſcems taken for granted) 
but merely upon the conſequences of its being ſpecific; if that 


caſe had applied more to the preſent, I ſhould have thought it 


eceſſary to have looked more into it.— In all caſes where the 
legacy i is conſidered as ſpecific, the Court takes for granted that 
the teſtator meant that particular fund, although he may be 
miſtaken in the deſcription of it; now this intention ought to 
be made out by ſtrong 8 which certainly do not 
exiſt in the preſent caſe.— I am, therefore, of opinion, that this is 
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APPEAL from the RoLLs. . 
29. 


T1 L, brought by the vendor againſt the vendee, for a 
ſpecific performance of an agreement. 


The contract was a memorandum, {igned only by the defen- 
cant, to the following purport: That the vendee agreed to buy of 
the vendor the premiſes in queſtion, provided he would convey 
them to him, and make a good title thereto. The vendor took 
a guinea of the vendee, by way of earneſt. 


The vendee, by his anſwer, ſuggeſted that he hads greed to buy 
the premiſes conditionally only, vis. for the purpoſe - of working 
a mill which he intended to erect upon the lands, provided he 
could obtain the conſent of the corporation of Brifol ; and that, 
in conſideration of theſe circumſtances, he agreed to give a very 


large price, more than 60 years purchaſe, for the lands; but 
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A. for a piece 


ot land, have 
ing an inten- 
tion to build 
a mill, to 

whieh the 
conſent of a 
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neceſſary; 
but A. refuſes 
to treat on | 
condition: 
B. falls in 

obtaining 
conlen*©; 1--- 
This failure 
in his ſpecula- 
tion, is node-— 
tence againſt 
a bill for pe- 
cific perform- 
ance. 


that, upon application to the corporation, they refuſed their con- 


ſent, by which he was prevented from erecting his mill: he 
therefore, refuſed to perform the contract, inſiſting that his agree- 
ment was conditional, in caſe he could obtain ſuch conſent; and, 
having failed therein, he was not t bound to purchaſe the lands at 
ſuch advanced Price. 


- Ther was evidence, i in the cauſe, of theſe circumſtances; and 


chat the purpoſe of building the mill, which depended on the 


conſent of the corporation, was in the view of the vendee, but, 
not that it was in the view of the vendor, and, ſo far from having 
agreed to ſuch condition, the vendor had never mentioned it. 


The late Maſter of the Rolls had decreed for the plaintiff, 
Upon an appeal. 
On the part of the plaintiff, it was argued that there 


was an expreſs agreement in writing, and as to the hardne 18 
of 
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of the bargain, there was no fraud or ſurprize: It was a well 
conſidered contract, and however hard the bargain might 


appear, the party contracting for the purchaſe did not at the 


time think ſo. The Court muſt conſider the thing as done; and 


ſuppoſing the contract to have been executed at the time when the 
agreement was made, the Court would not ſet it aſide. Mortimer 
v. Capper, ante p. 156. Caſs v. Ruddle, 2 Vern. 280. where the 


premiſes had been deſtroyed by an earthquake. 


For the defendant, 1t was contended, that the bargain, 
as circumſtances had turned out, was hard and unconſcionable ; 


that the propoſals and conditions were not adhered to; and that 


the Court could not carry the agreement into execution ; but if 
the plaintiff was to have any remedy, it was at law upon an 


action of covenant : that there are inſtances where the Court, on 
an agreement executed only on one ſide, had refuſed to decree a 
performance, Bromley v. Fefferies, 2 Vern. 415. So in a caſe 


where the articles appeared to be unreaſonable, Young v. Clerk, 


Pre. Ch. 538. ſo where the lands turn out to be other than the 
purchaſer ſuppoſed them to be, Hick v. Philips, Pre. Ch. 575. 
Where a bargain is good at the commencement, but turns out a 

hard one afterwards, the Court will not decree a performance. 


Stent v. Bailis, 2 Wins. 220. as in caſe of an houſe which is burnt 
down before the conveyance, Pope v. Roots, 7 Bro. Plt. Ca. 184. 


and a caſe mentioned by Sir Fo/eph Fekyl. So where a bargain - 
has become oppreſſive, it is in the diſcretion of the Court to 


relieve, Cheſterfield v. Fanſſen, 1 Atk. 301. Barnardiſton v. Lin- 


good, 2 Ath. 135. Buxton v. Cowper, ib. 383. In this caſe the 
purpoſe has failed, and as the agreement Was merely execu- 


tory, it ought not to be executed. 


Lord Chancellor, —It is very material, in this caſe, to attend to 
fats. I am not very anxious to diſcuſs the point what bargains 
the court will execute or not; but when the court has laid it down, 


as an article of the equity which men thall obtain here, and 
which they cannot obtain at law, that inſtead of damages 
they ſhall have a ſpecific performance; and that every agreement 


muſt be performed, unleſs ſomething at the time of making the 


bargain, or ſomething done ſince is to amount to a waiver of it, 


at the time of carrying it into execution; if you do not confine 
yourſelf within that limit, there are no bounds whatſoever : for 


rules ought to be fixed, and it would be calamitous that the 
matter ſhould reſt upon ſuch looſe expreſſions as hard and uncon- 


ſcionable; 
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{cionable ; which expreſſions, unleſs they are properly applied, 
mean little or nothing. This bargain, if impeached, muſt be 


ſo at the time of its commencement ; for nothing has happened 
jince to impeach it, unleſs that the party has failed in his {pecu- 


IN 1 


lation in reſpect to a bargain which he made with his eyes per- 


It is perfectly neceſſary to ſee what were the real 
terms of the bargain. On the 11th of March, overtures were 
made concerning the purchaſe of theſe lands by Weare. 800 1. 
was demanced as the price for the eſtate, putting that value upon 


tectly open. 


it in contemplation of building the mill, and other articles of no 


moment now; unleſs the erection of the mill, was the real 


ground upon which the price was carried to the extent it was. 


It was inſiſted, it cannot be carried into execution, becauſe it is 
proved that the price was more than three-fourths more than the 
value; but, for what I know to the contrary, it may be the va- 
lue. 


Mrs. A. as a relation of the family, to go with him, and take 


Adams aſide, and aſk him, in privity, the loweſt price he would 


take; which ſhe did, and he made the ſame demand as before: 
and ſome days afterwards, Weare went again to Adams with Mrs. 
A. to treat with him. As to the objection, that this is the evi- 
dence of relations; I think it is fair and unimpeachable evidence. 
They. went to Adams before dinner, and converſation was had in 
regard to the improvement by building a mill, which is beyond 
doubt; and the price was reduced to 740 /. Mr. Weare agreed 


to give the price, and to build the mill, / he could get the con- 


ſent of the corporation; and the ſingle ſuggeſtion mentioned was 
the conſent of the corporation. 


get that conſent. 
and he had intereſt ; but Adams had none. The price was ſettled 


upon an expreſs acceptance of the eſtate ; and Adams would have 


nothing to do with any conditional bargain, as to obtaining the 


conſent of the corporation. After dinner the agreement was 
made out; and it is ſuggeſted that it was intended as a conditional 
bargain, though the evidence has proved the contrary, and the 


agreement is written without expreſſing any thing upon the ap- 


plication; Adams was the perſon to draw the agreement; and 
he obſerved, we muſt be upon honour, and no advantage to be 
taken of the condition. It is impoſſible, if that converſation had 

related to ſuch a condition, he thould not mention it in the 
Vol. I. | 7.1L Writing. 


After the 11th of March, no anſwer was given to that let- 
ter; but Meare, in order to get a farther treaty, applied to a 


Mr. Adams ſaid I will have no 


If; it ſhall not be conditional; the buſineſs ſhall be all yours to 
Mare was an alderman of the corporation, 


C A SES ARGUED AND DETERMINED 


writing. He knew himſelf to be incapable of executing any 
ſuch condition, and therefore the converſation related to the 
mere form of drawing out the writing. Thus the matter reſted 


till the 22d of March, when Meare wrote to Adams, to inform 


him that he had wrote to Mrs. Day (tenant to the corporation), to 
whom the erection of the mill would have been injurious, and 


as her conſent could not be obtained, the bargain was off. It 


truck me {trange that he ſhould confine himſelf to Mrs. Day and 
{uy nothing of the corporation; but the evidence ſays, that he 
was informed, by him, that hz had made this bargain, and pro- 
poſed purchaſing lands on the other {ide of the river, with her 
conſent; but that was not made one of the terms, becauſe he 
thorehr: himſelf ſure of her conſent. When I conſider the evi- 
dence, and upon what conſideration this conſent was to be had, I 
am ſure he made no doubt of obtaining it; but the ſurveyor ſaid 
it would be of prejudice to Mrs. Day; when 0 conſent was denied 


him. The queſtion is, what he has done to obtain the conſent 
of the corporation, could he or could he not have obtained Mrs. 


Day's conſent, if he had offered her a premium for any imaginary 


damages that would have ariſen to her by his building the mill. 


The burthen lay upon WYeare to obtain that conſent; it was his 
part to have done ſo: but chere! is no evidence of accommodation, 
on his ſide as to that point, for it only ſays Ee applied to Mrs. 
Day and ſhe refuſed her conſent, but nothing is mentioned as to 
a premium being offered by him. Suppoſe he had obtained her 
conſent, and the pee had been mentioned; when it was 
an expreſs part of the caſe, that the owner ſhould not have been 
anſwerable, there appears rather to be fraud on the part of the de- 
fendant, for he had no authority to think ſo. It has been ſaid, 


ſtating the anſwer given, to that letter by Adams, that there is 
ſomething in it, becauſe he does not expreſsly deny that he could 


not obtain the conſent. In reply, he only inſiſts upon the 
agreement, but does not charge it in the manner it is done on 
the other ſide. It does not appear how this conſent may be ob- 
tained; for if he can obtain it, the agreement may ſtill be exe- 
cuted. It does not appear to me what che value of the premiſes 
would be, if applied to the purpoſe of working the mill. What 


the advantage of it might be, is not ſtated; therefore I think that, 
without entering into the particulars of the cate, the Maſter of 


the Ie has done right, for no cale can be cited where Parties 


have made a bargain with their eyes perfectly open and no ſur- 


Prize whatſoever, as in this Cale, in which the court has refuſcd 
40 
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to decree a ſpecific performance. Here is no miſtake of the ob- 
jeR, as in Hick v. Philipps; and as to the greatneſs of the price, 
Alams had a right to aſk a large ſum, and the other had agreed 


to give it, with a view to the intended purpoſe of erecting and 
working his mill ; for he went upon the notion of that, that he 
was ſure of Mrs. Day 8 conſent, and, if ſo, of that of the corpo- 
ration. 


Deeree affirmed. 


OLiena NT againſt HENDRIE. 


A. By will, gave the ſum of 300 J. to a rien: ſociety in 


Scotland, to be laid out in the purchaſe of heritable ſecuri- 


ties in Scotland, and the intereſt thereof to be applied toward the 
education of 12 poor children. | 


It was contended to be a void bequeſt, WEI the ſtatute of 


mortmain, analogous to land, as being a bond that would de- 
ſcend to the heir of the obligee. 


= But La Chancellor held it to be a good bequeſt. 


* 


e 


Avay's 
again 
WEARS, 


May, mur 


Money t to be 


laid out in 
the purchaſe 
of beritable. 
e urity in 
Scotland, not 
within the 
ſtatute of 
mortmain. 


Lord Ther: 


le, 


BIRCH againſt Cox BN. 


ö Lincoln's Inn 


% 


Ach. May, 


1784. 


HE plaintiff Birch had filed a bil, claiming an equitable 


lien on certain ſtock purchaſed with money remitted by 
Mr. Corbyn from Virginia, in reſpect of money laid out and paid 


by the plaintiff, for the uſe, and in the education and payment 
of the debts of three of Mr. Corbyn's ſons, who had come over to 
England, and applied to the plaintiff for that purpoſe ; which 


money the plaintiff charged by his bill was remitted for the 
purpoſe of ſatisfying his demands. The ſtock ſtood in the 
names of Corbyn and Athawes, in truſt for Corvyn, The bank, 
Hearing of this ſuit, refuſed to permit a transfer of the ſtock. 


It 


— — ng 49> 
til. > 05 405 909 ll ao — 
— 1 


The queſtion 
being whe- 
ther the 


plain tiff has 


a lien upon 
ſtock, the 
Court will 
not order the 


bank to per- 


mit a tranſ- 
ler. 
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again 
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i all, 27 th. 
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Bill to be 
quieted in 
poſſeſſion of 
a mill; and 
that defene 
dants might 
pull down 


works about 


3t.and-be re- 
ſtricted from 
ETEUUNS 
QLUIAETS's 
demurrer 
becauſe 
plaintiff had 
not eitabliſh- 
ed his right 
at law, al- 
lowed, 


CASES ARCCUurp AND DETERMINED 


It was now moved on the part of the defendant, that the bank 


might be ordered to permit a transfer, but 


Lord Chancellor ſaid, this was in fact requiring a decree in the 
cauſe, by an interlocutory order; for the defendant undertakes to 
prove that the plaintiff has no lien on this ſtock ; and this is to 
be made out by reading the anſwer, which could not be read by 
the detendant upon hearing the cauſe. It is impoſſible to make 
an order upon the ſtake-holder to quit the ſtakes, which is the 
main object in diſpute 1n the caule. 


made a head of equity. 


WrLlLLER againſt SMEATON. 


HE plaintiff, who was leſſee of an antient mill on the river 
Ravenſburne, filed his bill againſt the defendant, ſtating his 


own title, and charging that the defendant had ereded certain 


flood-gates, and other works upon the ſaid river, above the plain- 


tiff's mill, for the purpoſe of conveying the water of the ſaid river 


to Depiſurd and Greenwich; whereby the plaintiff's mill was ob- 
ſtructed, and that defendant had no right to erect ſuch works: 
Dc. and praying that the plaintiff might be quieted, by the in- 
junction of this Court, in the poſleſſion of his mill, and that the 


defendant might be decreed to pull down his ſeveral works, 
and be reſtrained by injunction from building ny: other 


works, Oc. 


To ſo much of the relief prayed as required the works to be 


pulled down, and the defendant to be reſtrained, c. the de- 


fendant demurred, for that the plaintiff ought to have eſtablithed 


his right at law, in the premiſes, before he required the aid of 


this Court. 


Mr. Mansf eld, Mr. Madocks, and Mr. Stanley, for the 
plaintiit, 


he caſe of Bufh v. Weftern, Pre. Ch. 539. proves that this kind 
of {uit is properly brought in this Court, in the firſt inſtance, with- 
out being driven previouſly to law, It is analogous to the 


caſes of diverting water-courſes, which this Court has expreſsly 


There are ſeveral caſes in Viner 


Tit. Chancery, So The Mayer of York v. 1 e 1 
| 4. | | 282. 
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282. How v. Tenants of Bro: Grove, 1 Vern. 22. New Elm 
Heſpital v. Andover, 1 Ferm. 266. Beſides, this demurrer being 


merely to the relief, a full diſcovery is now obtained; and it will 


put the parties to a new and unneceſſary trouble and expence. 
It 18 not at all the ſame caſe as where a plaintiff 1 for an 
injunction. 


Mr. Scolt, and Mr. Xing, for the defendants. 


This Court will never permit a bill of this kind until tlie 


right i 18 eſtabliſhed at law, for this is a diſpute between two in- 
dividuals, reſpecting a right in which no third perſon is con- 


cerned, and therefore cannot be ſaid to prevent any multiplicity 
of ſuits; Lord Teynbam v. Herbert, 2 At. 483. City of 


London v. Perkins, 4 Bro. P. C. 157. Vin. Tit. Chan. 425. ons 35. 
N. buchurch V. Hide, 2 2 Att. 391. 


Lord Chancellor, —I take it to 10 a head of equity to inter poſe, 


by way of injunction, when a party is erecting new works upon 


an old poſſeſſion; but when the works have been permitted to 
remain three years, that it is conſidered as ſuch a laches, as to 
preclude the party from having relief here, without going firſt 
to law. In this caſe, it has been put upon this ground, that it is 


within the equity of this Court, to take, ex ab origine, a queſtion 


whether or not a right is violated. It ſtruck me immediately, 


from a general recollection of the caſes, that the Court have exer- 
ciſed no ſuch juriſdiction. There are twoways inwhich applications 


to this Court have been made in this kind of caſes ; Firſt, in order 
to compel the party to try the right, which was one part of the 
caſe of Welby v. The Duke of Rutland, 7 Bro. 755. in the Houſe of 
Lords: Secondly, To prevent a multiplicity of ſuits, which was 

a point in the ſame caſe ; moſt of the caſes on the ſubject had been 
looked into upon that occaſion, and it was found that in no in- 
ſtance except that of Buſh v. Weſtern, this Court had ever inter- 


poſed in a mere queſtion of right between A. and B. they having 


an immediate opportunity of trying the right at law, which 

would be definitive. If, after trial, the party ſhould begin again, 

and commit new treſpaſſes, it is poſſible a caſe might be made to 

induce this Court to interpoſe by way of injundlion, but merely 

when one party claims, and another denies a right, it is impoſſi- 
ble for the Court to entertain the bill. 


Demurrer allowed. 
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Hall, 
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1764. 
Dubſequent 
Intereſt on a 
zur Ortg 2802 to 
be © ale ulated 
upon the 
principal and 


intereſt re- 
ported due; 
but upon 
bonds or le- 
gacies, on 
the principal 
only. | 


Encelns-1::n- 
Hall, 

June, 8th. 
1784. 
When a bill 
3s referred for 
impertinence 
before the 
time for 
anſwering 
is out, the 
plaintiff can- 
not have an 
injunction as 
of courſe, 
but muſt 
move it on 
notice and 


afndavit. 


reported due; but in caſes of bonds or legacies, 
pute it on the principal only, and that this was eſtabliſhed by 


CASES ArcGued AN DP DETERMINED 


PERKYNS arainſ} BAYN TON. 


T was agreed by the counſel on both ſides, and by Mr. Dick- 
1 ins the regiſter, that when ſubſequent intereſt was directed 
to be computed, it was the courſe of the Court, in caſe of a 
mortgage, to compute ſuch intereſt on the principal and intereſt 


to com- 


Lord Macclesfield, in a caſe reported in Peere Williams (1 Wms. 


4.53-) | This. was the caſe of a ſum of money charged by will on 
land, as a reward for care taken of teſtator's daughter, who was 


a lunatic, and 


Lord ee, thnfilived this as the common caſe of a le- 


gacy, and directed the intereſt on the principal ſum only. 


+ See alſo I 2 Namn. — Fez. 496. 


— 8 


N EAI E againſf WADESON. 


/ N order had been obtained by the plaintiff for an injunc- 


tion for want of an anſwer, as a motion of courſe. Mr. 


Harvey now moved to ſet aſide that order for irregularity, on the 

ground of the bill having been referred for impertinence before 
the time for anſwering was out; and contended that referring 

the bill for impertinence ſtayed, of courſe, all proceedings in the 

cauſe; and he cited a caſe of Harris v. ay and Hl. 178 3 
for that purpoſe. 


Lord Chancellor faid, that the 1 was not generally, chat re- 


ferring the bill for impertinence ſtayed all proceedings: but was 
only this, that upon a bill's being referred before the time for 
anſwering is out, the plaintiff ſhould not, at the expiration of the 
time, move for an injunction, as of courſe for want of an anſwer, 


but ſhonld be in the ſame ſituation as if the time for anſwering 


was not out; in which caſe he muſt move it upon notice and 


If this caſe, therefore, had reſted on 


afidavit of circumſtances. 
the ſingle ground aforeſaid, the plaintiff would not have obtained 


the injunction, without giving notice of motion; but it after- 
wards appeared, that the defendant's clerk in Court had taken 
upon himſelf to waive taking advantage of the arregularity, by 

agreeing 


TERS. 


in rar COURT or? CHANCERY. 


agreeing that the plaintiff ſhould ks an injunction as for want 


of an anſwer. 


Ex parte WES 7. 


yo ihe Winter of 8 E A Bankrupt, 


HIS was the petition of the bankrupt. The only queſ- 

tion aroſe upon the following clauſe in a will: © I leave 

to A. B. and C. ſons of Arthur Scaife, 1,000 l. each, the intereſt 
to be added to the principal yearly, until they ſhall reſpectively 
attain the age of 21 years; and in caſe any of them ſhall die be- 
fore that age, then to the ſurvivors.” A. died, and then B. both 


ginal ſhare only ſurvived. 


trine. 
Mr. Saul, on the other fide, cle Pain V. 6. Big. 3 All. 78. 
Lord e i 18 impoſſible for me to a this 


ſurvived part to ſurvive again, without contradicting Lord Tal- 
«bets deciſion. The queſtion is, whether the word /hare, in the 


which would take in the ſurvived part as well as the original 


own it {truck me forcibly from the firſt, that the whole ought to 
ſurvive; but I cannot find any difference between this and the 
caſes cited; and I do not care to overturn a deciſion fitting in 
ban rruptcies, when I can have no opportunity of n 
my opinion. It is very neceſſary that the rules of conſtruction, 

in wills, ſhould be eſtabliſhed ; and I own I cannot make out 


5 any 


under 21 years of age. The queſtion was whether that part of 
the ſhare of A. which ſurvived to B. upon the death of A. ſur- 
vived afterwards to C. upon the death of B. or whether B. S ori- 


Mr. Madacks infiſted, it was an eſtabliſhed principle-in this 
court, that a ſurvived ſhare ſhall not again ſurvive, without ex- 
preſs words, or manifeſt intention for that purpoſe ; and cited 
Rudge v. Barker, Forreſt 124. and the opinions of Lord Xing 
and Lord Holt there mentioned, as s folly n this do- 


caſe cited, does not mean all that the party took under the will, 


ſhare, and which I hould think a very natural conſtruction; 
but here are caſes in point expreſsly determined otherwiſe, I 


5 
1784. 


— 


Neat t 


againſt 
 Wapgsow. 


Lincoln's Inn- 
Hall, 

June toth, 
1784. 


A ſurvived 
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Tune 14th. 
1784. 
Jewels of the 
wife, though 
given by hul- 
band's will to 
her for life, 
ſhall not be 


ſold for pays. 


ment of hu 


band's debts, 


charged on a 

real eſtate in 

aid of per- 
ſonalty. 


Lincoln's Inn- 


Hall, 
December 
24th. 1784. 


Joint credi- 
tors let in to 
prove againſt 


a ſeparate 
eſtate, by 
conlent. 


any diſtinction in this caſe. As to the caſe of Pain v. Benſon, it 


intitled to the jewels abſolutely, as her paraphernalia ; although 


the debts, and on the authority of Tipping v. Tipping, 1 Mme. 


the charged eſtate. 


CASES ARGUED AND DETERMINED 


ſcems to me that Lord ardwicke diſapproved of the general rule, 
which induced him to endeavour to find a diſtinction. I cannot 
agree with him in conſidering that caſe as an exception to the 
general rule, though perhaps I ſhould in his opinion of the rule 
itſelf. However it will be too much for me to decide this, againſt 
the authorities, in a petition on a bankruptcy. If the parties chuſe 
to bring it batches me in a more ſolemn way, upon bill and an- ; th 


ſwer, [ will give it more conſideration. * ul 


The parties afierwards filed a bill, and the cauſe was ſet down ; ö 5 
before his Honor the Maſter of the Rolls, who decreed that the A Ca 
ſhare did not ſurvive a ſecond time. | Rs Fr” 


BovxToN again PakKHuRST. 


IR Griffith Boynton having by will impowered his wife 
(whom he made executrix) to raiſe, by mortgage of a parti- WW 
cular real eſtate, a ſufficient ſum of money for payment of his - 1 f 0 
debts, in aid of his perſonal eſtate; and having deviſed to his 5 
wife the uſe of her jewels for her 8 The cauſe coming on for 
further directions, a queſtion aroſe, whether the wife was not 


ae 


the perſonal eſtate was not ſufficient to pay the debts, or whe- 
ther they ſhould be applied before the real eſtate charged with 


729. 


Lord Chancellor decreed the jewels to the wits, in prejudice of 


EE WEE WEL. b—;z 7 LS 


Ex parte Corna mm. 


Separate commiſſion having been taken out againſt F erry- 
man, who was one of three partners, the joint creditors | 


now petitioned to be admitted to prove their debts under the 
ſeparate commiſſion. 


Lord 
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IN TAE COURT or CHANCERY; 


Lord Chancellor ſaid, he was aware that this point had never 
been decided, although it had been uſual for the commiſſioners 
to refuſe the proof of joint debts under ſeparate commiſſions; 
but he did not ſee why the rule that applies to the caſe of ſepa- 
rate creditors proving their debts under a joint commiſſion, did 
not apply to this caſe. His only doubt was, to what extent this 
benefit ſhould be allowed. It would be hard that the joint cre- 
ditors ſhould come upon the ſeparate eſtate, to the prejudice of 
the ſeparate creditors, and ſtill have an excluſive power of coming 
upon the joint eſtate; but the ſeparate aſſignees might, if they 
pleaſed, poſſeſs themſelves of the bankrupt's proportion of the 
partnerſhip effects ; and then he thought the juſtice of the 
caſe would be, that both the joint and ſeparate creditors ſhould 
come in, parti paſſu, upon both funds. But as the preſent petition 
was conſented to, he would make the order now upon conſent, 
and leave the point, for the preſent, where he found It, to be 
decided hereafter, upon more conſideration.* 


* V. Ex parte Hodgſon, vol. 2. p. 5. 


Ex parte N N ICHOLLS. 


T having been were od to the Maſter to ances of a proper 


maintenance for the infant Nicholls, out of the real and perſonal 


_ eſtate of his father (who died inteſtate) : A. B. came before the 


Maſter, and objected to the maintenance allowed by the Maſter's 
report, inſiſting that the infant was illegitimate, and that he was 


heir at law, and one of the next of kin of the infant's father: 


but he had- no evidence, before the Maſter, in ſupport of theſe 
facts: the Maſter therefore made his report of maintenance, and 
A. B. now excepted to this report upon the ſame grounds, which 
were now Ae ted by affidavits; but 


3 Chancellor ſaid, that exceptions would not lie to a report 
of maintenance; and moreover, that it was impoſſible for him 


to take notice, in this form, of A. B. 's title, which muſt be firſt 


eſtabliſhed elſewhere. 


Vor- I. 7 N 
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1784. 
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Ex farte 


CounkAM. 


Lincoin's Inn- 


Hall, 


De ember 2 2d, 


170. 4. 
Exceruons 
v.11} net lie 
to a Maſter's 
report of 
maintenance; 
and a title 
ſet up againſt 
that of the _ 
infant cannot 
be taken no- 
tice of, but 
mult be eſta- 
bliſhed elſe- 
where. 
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Same day. 
A patent 
bearing date 
12th Auguſt, 
but the ca- 
veat not diſ- 
charged till 
the 27th, 
the patentee 
ſuppoſing it 
bore date 
the latter 
day. did not 


18 December, 
when the 4 
months had 
expired: the 
date of his 
patent can- 
not be al- 
tere d. 


CASES ARrGueD AND DETERMINED 


Ex harte BECK, 
A PETITION in PATENTS. 


Cavcat having been entered againſt putting the great ſeal 
to a patent, for an invention, which bore date 12 Augy/, 
1784, the Lord Chancellor, upon hearing the petition, took ſome 


time to conſider of it; and did not make his order for diſcharg- 


ing the caveat until the 27th Auguſl. The patentce did not en- 
roll his ſpecification untill the 18th December, 1784, ſuppoſing 


the patent bore date the day the final order was made: but he 


was then told the four months, limited by the act of parhament 
enroll till the | 


for the enrollment of ſpecifications, had elapſed. 


The patentee now petitioned the Lord Chancellor to alter the 


patent, by making It bear date the 27th of Auguſt, inſtead of — 
the 12th; but = 


Lord g ſaid, that, although he was perfectly ſatisfied 


that the patentee was well entitled to his patent, and that his 
caſe was a very hard one; yet he could not make ſuch an ule of 


his power, as keeper of the great ſeal, as to alter a patent, in any 
degree, upon an application of this ſort. That, perhaps, upon 
the petitioner's applying for a new patent, the officers might, un- 
der theſe circumſtances, be induced to remit their fees; but that 


he could give no relief upon the preſent petition. 


ZLincolu's- Iun— 


11all, Jau. 
17th, 1785˙ 


Bill fi! ed to 


diſcover ar- 


ticles pavened 
to detendant; 


he pleads 
that he lent 


money witn- 
Out notwe ot 


plaintiff? S 
claim; the 
plea auld 
aver that he 
has no other 
articles than 


Hoare G71 20 PARKER, 


HE bill Gated, that FIN Stuart, by * will dated 1ſt 
December 1752, gave and begueathed to Robert Long, 


thoſe ſpecified; and although this was {worn in the anſwer, that is not ſufficient. 


Henry Rowwer,and Robert Greenawoy,ther heirs and adminiſtrators, 
all his eſtate, both real and perſonal, upon the truſts therein- 
after mentioned; and particularly, che ſaid teſtator gave and be- 
queathed to his 5 Mary Stuart, for and during her life, (in 
caſe ſhe ſhould to long live ſole and unmarried; but not other wiſe,) 
the uſe and uſuge of ſuch and ſo much of his plate, as ſhe the 


ſaid 


Ay 


IN TYE C OURT or CHANCERY. 

fud Mary Stuart ſhould think fit, chuſe, and be deſirous to have 
the uſe of; and the ſaid teſtator thereby directed his ſaid truſ- 
tees to cauſe an inventory, or ſchedule to be made of thc ſeve- 
ral particulars, whereof his ſaid wife ſhould make choice, and 
that under ſuch inventory or ſchedule, they ſhould take her ac- 
knowledgment in writing, ſigned by her own hand, of the 
receipt thereof, and of her having the ſame in her cuſtody, to 


the end that they might be enabled, in caſe of her death or mar- 
T1age, to recover the ſaid plate : : and the teſtator then proceeded 


to diſpoſe of the reſt of his real and perſonal eſtate, for the benefit 


of his ſon and his iſſue, in the manner therein mentioned, and ap- 
pointed the ſaid Robert Long, Henry Rower, and Robert Greenaway, 


executors : That after the death of the teſtator, his widow Mary 
Stuart made choice of ſome of the plate, and ſubſer ibed a receipt 


for the ſame: That Mary Stuart died on the 14th December 
1782, by which her intereſt in the ſaid plate ceaſed ;—but that 
the ſaid Mary Stuart | in her life-time, pawned the whole or the 
greateſt part of the {aid plate to the defendant, for ſome conſider- 
able ſam of money: That the plaintiffs (who were the aſſignees, 


in truſt, of the repreſentative of the ſurviving truſtee and execu- 


tor under the will of the ſaid teſtator,) had commenced an action 
at law, againſt the defendant, for the recovery of the ſaid plate; 
but, that they could not proceed therein for want of a diſcovery 
of what articles of plate were pawned to the ſaid defendant ; 


and the bill therefore prayed that the ſaid defendant might ſet 
forth and diſcover a full and particular account of all and every : 


the ſeveral pieces and parcels of plate late belonging to the {aid 
teſtator, ſo pawned or pledged, or pretended to be pawned or 


pledged by the ſaid Mary Stuart. or by any perſon or perſons 


by her order, or for her uſe, with him the ſaid defendant, 
together with the ſeveral days and times, \ when the ſame was 


or were ſo reſpecti: -cely pawned or pledged; and the reſpective 


ſum and ſums po money, lent and advanced, or pr etended to be 

lent or advanced on _ particular article, with true copies of 
all entries in his books of accounts, papers, or memorandums, 
original or duplicates, of ſuch pawns or pledges, or in any wiſe 
relating thereto, in order to enable the plaintifls to proceed to 
trial in the ſaid action, to recover back from the faid detendant, 


1 


the ſaid plate, ſo pawned or pledged or pretended to be fo pawn- 
ed or pledged as aforeſaid. 


To 


379 
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CASES ARGUED AND DETERMINED 


To this bill, the defendant pleaded, that on the 6th day of 
April, and 31 day of Auguſt 1781, Oc. during all which time 
detendant carried on the buſineſs of a pawn-broker, the ſaid 
Mary Stuart being poſſeſſed of certain pieces of plate, and claiming 


the ſame as, and alledging the {fame to be, her own abſolute pro- 
perty, and the ſame ſo appearing to defendant, the defendant 


did boud jile, advance and lend to the ſaid Mary Stuart, or for 
her uſe, ſeveral fums of money, (to the amount therein men- 
tioned,) all which ſums of money were really and bond; fide advan- 


ced and paid by defendant to the {aid Mary Stuart, on the ſaid days 


accordingly, and the ſaid Mary Stuart, or her agent at the ſame 
time depoſited and pledged the ſaid pieces and parcels of plate 


reſpectively, with detendant, as a ſecurity for the ſaid ſums of 


money reſpectively; defendant then averred that the ſaid monies 


never were repaid, and that he did not at any or either of the ref. 
pective days, when the pieces or parcels of plate which were 


pledged or pawned by the ſaid Mary Stuart, with him as afore- 
ſaid, were pledged or pawned, or at any time before the death of 


the ſaid Mary Stuart, know or had any notice or information, or 


ſuſpicion of the will of ſaid tſteator, &c. &c. Defendant then 
by anſwer denied notice, and ſaid that the ſaid Mary Stuart, 
or any o other perſons on her behalf, never pledged or pawned, 
with defendant, any plate whatſoever, except the pieces of 


plate mentioned in the plea ; and that he had not, nor ever had 
had in his poſleſhon or power any other plate whatſoever in 


which the ſaid Mary Stuart had any intereſt. 


Mr. ZÞlli/t, in ſupport of this plea inſiſted, that the defendant 


being a purchaſer for a valuable confideration, without notice, 


was not bound to aſſiſt the plaintiff by a diſcovery ; and cited : 
Snelling v. Squibbs, 2 Ch. Ca. 47. Perrat v. Ballard, 2 Ch. Ca. 72 


15 v. N. liams, 1 Vern. 2 27. 


Mr. M . and Mr. Sta ſor, forthe plaintifs, i aud chat the 


rule of this Court, which ſays that without purchaſers notice, and 
for valuable conſideration ſhallnot be bound to diſcover, only goes 


to a diſcovery of their title, and not of the particular things en- 


quired after, being in their poſſeſſion, which laſt is the object 5 
the preſent bill; and Mr. Stainſby mentioned the caſe of Hartop 


v. Hoare, 3. Aib. 44. to ſhew how courts of law conſidered caſes 


of this kind it was alſo inſiſted that this plea mentioning only 
3 ſome 
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in Tus COURT or CHANCERY. 


ſome ſpecific articles of plate which were pawned, and not 
averring that no other articles of plate were ſo, (though 


that was done by the anſwer) did not meet the point made by 


' the bill; as it did not appear that the ſpecific articles, mentioned 


in the plea, were the ſame as thoſe enquired after by the bill. 


Lord Chancellor ſaid that he could not ſee any room to make a 


diſtinction between the caſes of .a diſcovery being ſought for 


of the title of the purchaſer, and a diſcovery of the ſpecific 
things in his poſſeſſion ; but the ſame rule muſt apply to both, 


namely, that a purchaſer without notice, and for a valuable 
conſideration is not bound, in conſcience, to aſſiſt the right owner 
in the legal recovery of the ſubject purchaſed under ſuch circum- 


ſtances.— He therefore thought that no objection to the preſent 


plea.— But the other objection, that it was not averred by the 


Plea that no other articles (except thoſe ſpecified) had been pawn- 
ed to the defendant, ſeemed to him to be a good objection;—and 
it was not ſufficient to aver that by an anſwer ; which would be, 

in fact, making the anſwer ſupply the defects of the plea, in- 
ſtead of ſupporting it. The plea ought to have gone on to aver 
that defendant had no articles in his poſſeſſion, but thoſe ſpecified 
before; for otherwiſe, it is ſaying that the defendant, having lent 


money on certain articles, ſhall be a reaſon why he ſhould make 


no diſcovery as to any others: upon this objection, therefore the 
plea mult be over-uled. 


STUART againſt WorRALL., 


II. L to redeem, decree for redemption; in default of pay- 


ment, at the time to be e by the Maſter, the bill to 
be diſmifſed with coſts. 


Report of money due, and affidavit of attenctance at the time 


courſe to di- 


and place appointed by the report, and of non-pay ment. 


Motion (as of courſe) to diſmiſs the bil with coſts. Ordered 


3 and ſaid by the regiſter to be the uſual Way. 


Vol. I. „ Sic nene 
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February 5 th, 


1725. 


Upon a bill 


to redeem a 


mortgageand 


non pay menc 
at the time 


appointed; "IF 


is a motion of 


mils the bill. 
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1785. 
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Rolls, Feb. 
uſt. 1785. 


Teſtator gave 


to the child- 
ren of his 
ſiſter at 21; 
and if any 
died before, 
to the ſurvi- 
vor and ſur- 
vivors: A 


child born 


after the teſ- 


tator's death 
but during 
the infancy 
of the others, 
15 entitled to 
a ſhare, 


Feb, 
785. 


Nel, 
SE. 2 


A. by marri- 
ape ſettle- 
ment, cove- 
nanted to pay 
money to 
truſtees, to 
be laid out 
in the pur- 
chaſe of 
lands: 4. did 
not pay the 
money, but 
purchaſed a 
treehold eſ- 
tate ; decreed 
it to be ſub- 
ject to the 
truſt. 


CASES ArGveD AND DETERMINES. 


Ty 


G1tMoRe againſt Szvenn. 


ESTATOR gave to the children of his fiſter Fane Gil- 
T more, wife of Thomas Gilmore, 3501. with intereſt for the 
ſame, to be paid them reſpectively, their equal ſhares and pro- 
portions as they {ſhould reſpectively attain 21, and in caſe any 
of them ſhould die under 21, then their ſhares ſhould go to the 


ſurvivors and ſurvivor. 


At the death of the teſtator, Jane Gilmore had two children, 
the plaintiff's ; afterwards, ſhe had another child: the plaintiffs 
were both infants; and the Court was of opinion, that the 
youngeſt child, being born during the infancy of the other two, 
though after the death of the teſtator, might be een to a 


1hare. 


As none were entitled to a veſted intereſt, the Court ordered 
the money to be paid into the bank. 


So Ww EN . Sowp E N. 


OBERT SOWDEN, being . to marry Mary 
Row, by ſettlement previous to the marriage, bearing date 
September, 1779, in conſideration of 1050/7. her marriage 


portion, covenanted to pay to the truſtees 1, oO. to be laid out 


in the purchaſe of ſome freehold eſtate of inheritance in the 
county of Devon, upon truſt, out of the rents and profits thereof, 


to pay to Mary Row an annuity of 15/. per annum, for her 


life, in caſe ſhe ſurvived her faid intended huſband ; and, after 
the deceaſe of both, to raiſe by ſale 1,500/. or 2, O00 J. as the 
caſe might be, for the portion or portions of the child or child- 
ren of the marriage, in ſuch ſhares, &c. as the ſurvivor ſhould 
appoint. He alſo covenanted to pay to the truſtees the further 
ſam of Fol. to ſimilar uſes; and that, in caſe the lands pur- 
chaſed ſhould not fell for 2,co0/. the deficiency ſhould be 
made up out of his perſonal eſtate. Robert Sowgden did not 


pay the 1,500/. or 500 l. to the truſtees, but, ſoon after his mar- 


riage, purchaſed a freehold eſtate called Pound, for the price of 
I NEE, ——_ 1507. 


in Tus COURT, or CHANCERY. 


2,1 50 l. and the eſtate was conveyed to him and his heirs; and 


he died without making any ſettlement of that eſtate, leaving 
Mary his widow, Thomas his ſon and heir at law, and Mary his 
daughter, who were the only children of the marriage. He 
died ſeiſed and poſſeſſed of other real and perſonal eſtate; the 
real eſtate deſcended on the eldeſt ſon, and the widow took out 
adminiſtration of the perſonal 8 


The dunighret filed her bill aca the fon and widow, 

praying that the truſts of the ſettlement might be decreed to be 
performed, and that the eſtate called Pound, might be declared 
to be ſubject to the truſts of the ſettlement, or that the 2,000 /. 
covenanted to be paid by her father might be raiſed out of his 
perſonal eſtate, if ſufficient, or the deficiency made good out of 
| his real eſtate, and the 2,000/. when raiſed, might be applied 
according to the truſts of the ſettlement. 


The cauſe was heard on the day of December, 1784, and 


3d. of February, 1785, when the following caſes were cited,— 


Took v. Haſtings, 2 Vern. 97. Roundell v. Breams, 2 Vern. 482. 
Wilcox v. Wilcox, 2 Vern. 558.—BÞridges v. Bere, 2 Eg. Abr. 
234.—Wilks v. W. ls, 5 Viner, 293,—Letchmere * Letchmere, Ca. 
Temp. Talb, 80. 3 P. Wms, 211.—Coffin v. Dyke, or Dyke v. 


Leeds, 7th. July, 1740. Deacon v. omth, 3 Ath. 32 3. —Allorney 


General v. Whorwoog, 1 Jeg. 5 34.— There were alſo mentioned, 
5 Brown's Parlt. Ca. 5 52.—Edwards v. Freeman, 2 W ms. 435.— 
665.—Lewe:s v. Hill, 1 Vezey 274. 


Some parol-evidence was offered to ſhew the intention of 
Robert Sowwden in purchaſing the eſtate was to perform his co- 


venant, and it was read, but it was very ſlight. 


His Honor was of opinion, the evidence ought not to be acl- 
mitted. He theught Letchmere v. Letchmere, decided the calc. 
He conceived the principle eſtabliſhed to be that, * where a 
man is bound to do an act, and he does what may enable him 
to do the act, it ſhall be taken to have been done by him 
With the view of doing that which he was bound to do.” 


He es was of opinion, chat the Pound eſtate was to 

de conſidered as purchaſed by Sowden, with a view to perform 
the covenants in the ſettlement, and therefore- was bound in 

Equity to the performance « of chem; and decreed accordingly. 


* | Jamzs 


| 
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WARY 
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SowokE x 


agaia, 
Sow old. 
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1785. 

JaAuES Hicuwar, ELIZABETH BrapLley, Widow, Re- 
lict and Executrix of the laſt Will and Teſtament 
of THomas BRADLEY, deceaſed; THOMAS BraDiey 
and ELIZABETH BRADLEY, Infants, by the ſaid ELI- 
zaBETH their Mother, and next Friend (the only 
Children of the ſaid ELIZABETH BRALEv, Widow, 
by the ſaid Tous BraDLEvY, deceaſed) Joun 
Walen, and Mary his Wife, THOMAS Purteorr, 
and Joux CorzerT, Aſſignees of Jauss WarTs 
Romney, under a Commiſſion of Bankrupt, 


Plaintifh, 


Wim Joux Baxdnk, DaxrzL 8 WILLIAM 
PerLLIPs, and ANN his Wife, Jauks Bait, Jon 
 Hicnway, Jauzs Wars Rox NE V, and DokorRY 
d, 25h his Wife, — „ Defendants, 
April, 1785. | 
Settlement Fr ANCIS 1 70 Fl N 4 1 1739, held certain eſtates of 
„ the manor of Chadgley, alias Chadde/ley Corbett, by copy of 


to the huſ- 
band for life, court roll, ibi et ſuis, but not at the will of the lord; the words 


remainder to 


wife for life, ſibi et ſuis are conſidered as giving an inheritance. By the cuſ- 
remainders to 


the heirs of tom of the manor, the copyhold lands deſcend upon the eldeſt. 


their bodie?, {on of the tenant, according to the rule of the common law; but 


ment, but on failure of ſons, the lands deſcend upon the eldeſt daughter 


not ſo where 
the power of Alone, as s cuſtomary heir. 


barring the 
entail is given : 8 Bi h Io - 1 | ZI 
20 both. Francis Highway, by articles of agreement dated the 24th of 


Fune, 1734, and made previous to his marriage with Dorothy 
Cave, between Francis Highway, of the one part, and Mary 
Cave, widow, and Dorothy Cave, her daughter of the other 
part, in conſideration of che intended marriage, and of 1,000 J. 


to be paid by Mary Cave as a portion with Dorothy, covenanted 
with Mary Cave, at any time after the marriage, at the requeſt of 


Mary Cave, to ſurrender his copyhold lands to the uſe of him- 
ſelf for life, remainder to his intended wife Dorothy Cave for 
life, in lieu of dower; and from and after the decezſes of Fran- 
\s and Dorothy, to the uſe of the heirs of her body by him, if 
he 


in Tuz COURT or CHANCERY. 535 


He ſurvived her; but if ſhe ſurvived him, to the heirs of his body 1785. 
on her body to begotten, remainder to his own right heirs; and 
after taking notice, that, by the cuſtom of the manor, Dorothy Hiouwar 
would be intitled to the land for life, for her free bench, if ſhe penal 
ſurvived him, unleſs he ſhould do ſome act to prevent it: He 
further covenanted with Mary Cave, her executors, adminiſtra— 
tors, and aſſigns, that he had not done, and would not there- 
after do any act to prevent Dorothy from holding or enjoying 
the premiſes, during her life, for her free bench, or to prevent 
the ſame deſcending to the heirs of his body by her, immedi- | 
ately after her death, or do any act to charge, mortgage, or in- 
cumber the ſaid eſtate, or any part thereof; and likewiſe cove- 
nanted, that in caſe Dorothy ſhould die before him, and before 
{ſuch ſurrender ſhould be made as aforeſaid, leaving iſſue, that 
he would, within three months after her death, ſurrender the 
laid premiſes, free from incumbrances to the uſe of himſelf for 
life, and after his death to the uſe of the heirs of the yooy of 
Dorothy by him, with remainder to man right heirs. 


Francis Highway and Dorothy Cave afterwards married, and 
had iſſue ſeveral ſons and daughters; the eldeſt of which ſons, 
Thomas, married without his father and mother s conſent, 


whereby he e them. 


On the 8th of thei. 1760, Francis Highway ſurrendered the 
eſtates to the uſes mentioned in the marriage articles, and Fran- 
cis was admitted accordingly ; and, at rhe ſame court, he and Do- 

rothy his wife ſurrendered the eſtates to the uſe of Francis and 
Dorothy for their joint lives, and the life of the ſurvivor, and 
after their deaths to the uſe of Thomas, their eldeſt ſon, for life, 
and after his death to the firſt ſon of Thomas, who ſhould live to 

| attain 21, and the heirs of ſuch firſt {on for ever; and for want 
of ſuch iſſue male of Thomas who ſhould live to attain 21, to 
the uſe of ſuch perſon or perſons, and for ſuch eſtate and cates, 
and in ſuch manner as the md Francis thgoway {hould by deed 


or will appoint. 


Francis, by his will dated 16th September, 1772, after taking 
notice of the above ſurrender, deviſed the whole of the copyhold 
eſtates (except a dwelling-houſe, with its appurtenances) to his 
fon Thomas Highway, and his heirs, ſubje to the payment of 
N 1 1, 200 l. 


IIC WAR 


49% Au 
/ 
BANNER, 


ſurrender, according to the Ay ha 
tail was not barred by the ſurrender of Francis and Dorothy, or 
by the ſurrender of Thomas (which laſt ſurrender, being in the 
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1,200/. for the benefit of ſome of his younger children, and 
other iſſue, to be paid at the end of ſix months after the deceaſe 
of the ſurvivor of Francis Highway and Doroiby his wite, in the 
manner and proportions mentioned in the will. 
2way died 21ſt December, 1772. On his death, his widow entred, 
and was admitted tenant, and enjoyed for her life, and Thomas 
Highway was admitted tenant, {abject to the eſtate for life of his 
mother, and ſurrendered to the ule of his will ; and, by his will, 
deviſed the eſtates to the defendants Banner and Winwood, and 
their heirs, upon certain truſts. Thomas afterwards died with- 
out ultue. | 


On the death of Thomas, Fohn his brother, as having an equi- 


table eſtate tail under the marriage articles of his father and mo- 


ther Francis Highway and Dorothy his wife, or under the firſt 


mentioned ſurrender, claimed the eſtates, and afterwards ſold 
his intereſt therein to Ph:/{þps, who married the widow of Thomas 


and reſiduary deviſee in his will; and John Highway was ad- 
mitted tenant, and ſurrendered to Banner and WWinwood, the 
truſtees, upon the truſts 1 in his brother 7, Homas H; eghway's will. 


The bill was fled (among other things) to have the 1, 2000. 


raiſed, Several queſtions were made in the cauſe; iſt. Whether 5 


the ſurrender, in 1786, to the uſes mentioned in this articles, Was 


a due execution of the articles; and whether, by the ſubſequent 


ſurrender, Francis Highway gained an abſolute power over the 
eſtate. 2dly. Whether if Francis Highway had not a power to 
diſpoſe of the eſtate ; and whether Thomas, who was intitled to 
other property under his father's will, was not bound to make 
an election to abide by the will, or make a ſatisfaction for the 
1, 200 J. out of the other property deviſed to him; and whether 


he had not actually made his election, and baked the entail by 


the ſurrender to the uſe of his will; eſtates tail being barrable by 
And 3dly. If the eſtate 


life-time of Dorothy, who was tenant for life, his Honor was of 
opinion would not operate to bar the entail) ; whether Fob», 


who alſo took benefits under his father's will, was not alſo bound 


to make an election. 


His 


Francis H. gh. 


in ThE COURT or CHANCERY. 


His Honor, being clearly of opinion in favor of the plaintiffs 1788. 
on the firſt queſtion, did not decide the other two; but intimate 
his opinion, that if Fohn Highway took as a remialaderman, he Ticnway 
was certainly bound to make an election; and diſtinguiſhed the F358 
caſe from White v. White, before Lord Bathurſt, 


Upon the firſt point, his Honor ſaid the principles on which 
the caſe had been argued, could not be controverted. The only 
doubt was whether they applied to the caſe before him. In Ve Y 
v. Eriſſey, the rule had been ſettled, and ſince adhered to in many 
caſes, particularly Neale v. Male, before Lord Bathurſt, that ar- 
ticles for a ſettlement on a huſband, and the heirs of his body, 
{hould be carried into execution as a ſtrict ſettlement : and it had 
been conſidered as vain to make a ſettlement, which inſtantly 
might be defeated by a recovery. But the doctrine has never 
gone ſo far, where that party could not ſuffer a recovery alone. 
He ſaid he did not know that the point had been decided; he 
muſt therefore decide as reaſon, and the principles of the caſes de- 
cided, led him. He obſerved, that it was anciently a common 

mode of ſettlement to the huſband for life, to the wife for life, 
and to the heirs of the body of the wife by the huſband. It 
was thought a ſufficient precaution to preſerve the entail, that it 
could not be deſtroyed unleſs both huſband and wife concurred ; | 
and it was thought better that the power ſhould be given to the 
two parents concurring, than that the property ſhould be abſo- 
lutely tied up. With reſpect to the caſe before him, the limita- 
tion appeared to be anxiouſly worded : The concurrence of both 
parties was neceſſary to deſtroy the entail; which ever ſurvived, 
it was out of the power of the ſurvivor. He thought he had no 
authority to ſay that this was not what the parties meant : that 
he could not put on the articles the conſtruction contended for 
by the defendants: it would be interpoſing perhaps his wi iſhes, 
inſtead of the intentions of the parties; but if his withes were 
to interfere, he ſhould endeavour to ſupport what had been done, 
which appeared to him to ſhew the wiſdom of the mode of ſet- 
tlement: however, he was not to look to the impropriety of what 
had been done, but to the power which the parties had to do it 
and he thought that point clear, which delivered him from the 
neceſſity of deciding on the gueſtion of election. On that point, 
however, he ſaid be had no doubt. A queſtion had been made, 
| + | whether 
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1785, Whether the doctrine of cleCtion applied to copy holds; but 
that had been decided by the Court of Exc. 'oqgner, in Stand, iſa v. 
Hiauwar Standib . On the firſt point, he declared his opinion that the ar- 


aan} 


Baxxzz, ticles were properly carried into execution by the firſt ſurrender 
in 1768; and that the ſecond ſurrender let in the diſpoſition 
made by Francis Highway" s will; and he decreed that the 1,200 J. 
{hould be raiſed out of the hare, according to the will, and gave 
the directions neceliary for that purpoſe. 


* Frank v. Stardiſb, Exchequer, 19th December, 1772. A teſtatrix being ſeiſed of free. 
hold eſtates, and ſome copyhold lands, lying diſperſedly, and having ſurrendered her copy- 
hold eſtates to the uſe of her will, by her will deviſed all her real eſtates, as well freehold as 
copyhold, and gave Lady Standiſh, who was one of her co-heirs at law, 1,000/. After the 
making of her will, ſhe exchanged thoſe copyhold lands for others: which were ſurrendered 
to her, and did not ſurrender thoſe to the uſe of her will. The cauſe had been heard a few days 
before, when the queſtion was made, whether Lady Standiſb ſhould be put to her election; 
and the Court this day gave judgment unanimouily, that this caſe was within the reaſoning 


of Noys v. Mordaunt, 2 Vern. 581, and Lady Standiſt having elected to take the 1,000 J. 
legacy, decreed that ſhe and the other co-heirs ſhould ſurrender the copyhold to the uſes of 


the will. 


_ 7th, R OBINSO N againſt Lord ByRoON. 


Injunction to 


| "OTION for an - ination to reſtrain Lord Bw from 
reſtrain de- 
fendant from 


preventing the water flowing to a mill which the plain- 
preventing 
Water flow. riffs uſed for a cotton manufacture, or letting a greater quantity 


ing in regu- 
Jar gasse of water than uſual flow upon the mill. 


' 20 a mill. | 05 ; | | 6 

The motion was before appearance, upon affidavits which ſtated 
that, ſince the 4th of April, Lord Byron, who had large pieces of 
water in his park, ſupplied by the ſtream which flowed to the 


mill, had at one time ſtopped the water, and at another time let 
in the water in ſuch quantities as to endanger the mill; and the 

affidavits contained ſtrong expreſſions of Lord Byron's ſhewing 

| that his object, in theſe proceedings, was to obtain money from 
the ine 


Lord Chancellor. — The Court will not reſtrain what has been 
enjoyed for 20 years paſt; but if what has been ſo enjoyed is 
uſed in a different way, ſo as to do miſchief, the Court may in- 

rerpoſe.—-Elis Lordſhip accordingly ordered an injunction to 
reſtrain 


re 
al 


in Tus COURT or CHANCERY. 


reſtrain Lord Byron from uſing dams, wears, ſhuttles, floodgates, 
and other erections, otherwiſe than he had done before the 4th 


of April, 1785. 


Afterwards his Lordſhip altered the terms of 8. order, and 
added the words, © ſo as to prevent the water flowing to the mill, 
in ſuch regular quantities as it had ordinarily done before the 


4th of Lo ae 4 


When the anſwer came in, it was inſiſted before the Maſter of 


the Rolls, fitting for Lord Chancellor, that the affidavits could not: 
be read; but he was of a contrary opinion.“ 


* V. poſt. vol. 2. . 


Pirm againſt. Bznxyon. 


1 E teſtator Sretted the arch of a ſum of pagodas, to 
be paid to A. B. during her life ; and after her death he 


gave the pagodas to his refiduary logurdes after-named. He then 
gave the reſidue of his eſtate to Pitt and Ben Hon as tenants in 


common. 


Piti died, Benyon ſurvived, and died, plaintiff was | repreſen- 


| tative of Pitt, defendant of Benyon, A. B. died. 


It was inſiſted for the defendant, that the rhtereft of Pitt and 
Benyon in the pagodas was a . 


Lord Chancellor was 40 opinion, it was part of the reſidue; and 
that the reſiduary legatees were tenants in common of this, as 
well as of the other parts of the reſidue. * 


Vol. I. 


* Sec Perkins v. Baynton, ante, p. 118. 
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Gift of a par- 
ticular fund 


for life, then : 


to reliduary 


legatees as 
ſuch; then 


the reſidue 
given to 
them as te- 


nants in com- 
mon: the par- 
ticular fund is 


part of the 
reſidue. 
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Trin. Term, 


June, 7th, 
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Some of the 
executors 
having une- 
qual, and o- 
thers no le- 4 
gacies, ſhall 


take the re- 
Adue. 


CASES ARcGuep AND DETERMINED, &c. ' 


OLIVER againſt FREWE N. 


" HIS was a bill filed by the next of kin, againſt the de- 
fendants the executors and other parties, for an account 
of the reſidue, Oc, 


| The queſtion was, whether the executors, ſome of whom had 
unequal legacies, and others none, or the next of kin ſhould take 


the reſidue. There was a clauſe in the will, directing that, in 


caſe anylegatees ſhould die in the life-time of the teſtator, their le- 


gacies ſhould go to the executors. Lawſon v. Lawſon, 7 Bro, 
Parlt. Ca. 511, and other caſes cited in the caſe of Bowker v. 


Hunter, ante p. 328. were recognized in the preſent caſe, but, after 


a ſhort argument the ee diſmiſſed this bill; being of 


opinion that the plaintiff had no right to a ſhare of the reſidue, 


but that the ſame belonged to the executors, 
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PRINCIPAL MAT TE RS. 


* 


F 


— 


The matters marked with an . 1ſk occur in the Appendix theſe with a 
dagger precedi ng, in the additional notes to this edition: where the dagger 


follows the letter n (af) the note in the former edition is conſiderably IE. 


in the hn 


K. 


ONE Y belonging to wards of the 
court cannot 'be transferred to the 


: Accountant General, to the credit of the 


cauſe, until the account is taken before the 


| Maſter, ( Bencraft v. Rich) 


tADEMPTION. 


Removal of goods (except in a cuſe of neceſ- 


ity) will be an ademption of a gift of the 
120 n 


N will, (Green v. Symonds) 


AGREEMENT, 


See "= fer SPECICIFIC PERFORMANCE. 


ALLOWANCE. 


A ſpecial direction to the Mafter, in ſettling 
an allowance to an eldeſt ſon, to conſider 
"the birth of a poſthumous child, refuſed 

.( Burnet v. Burnet) 179 


Sce MAINTENANCE, 


For BANERUPT'S ALLOWANCE, See BANK- 
RUPT, 


Page 56 


ANNUITY. | 

An annuity given to teſtator's wife, for life, 
and then, after certain intereſts, to remain 
to the teſtator's eldeſt ſon, and the heirs 
male of his body, remainder to his (teſta- 
tor's) next eldeſt ſon, and his heirs male; 
the eldeſt and two other ſons died, living 
the wife: — This is not perſonal eſtate veſt- 
ing abſolutely in the eldeſt ſon, nor does 
it veſt in the fourth ſon, as an executory 
deviſe, but, the annuity being exhauſted, 
ſinks into the reſiduary eſtate of the teſta- 
tor (Turner v. Turner) Page 316 
An annuity charged upon the Poſt- office, un- 
til a ſum ſhould be paid to be laid out in 
land, is-a mere perſonal annuity, and paſſes 
by grant or transfer (Hzlderneſſe v. Car- 
marthen) , . 
A gift, by will, of ſtock in long annuities, 
primd facie, means ſo much a year (Stafford 
v. Horten) 482 
But evidence ſhall be let in of the ſtate-of the 
teſtatrix's property, to ſhew-ſhe could only 
mean a groſs ſum to that amount ( Fonne- 
reau v. Poyntz) 472 


ANSWER. 
Upon motion for time to anſwer, the defend- 
ant puts in a plea; it is a ſufficient compli- 
ance with the order (Roberts v. Hartigy) 56 


4 | | An 


A TABLE OF PRINCIPAL 


An anſwer only denying combination, is not | 


a compliance with an order for time to 
plead, anſwer, or demur, but not to demur 
alone (Lee v. Paſcoe) Page 78 
An anſwer ſhall not be amended after an in- 
dictment for perjury preferred or threaten- 
ed, in order to avoid the indictment (Verney 
v. Macnamara) | 419 


When ſums are ſpecifically charged in the | 


bill to have been received by the defendant, 


he muſt anſwer ſpecifically; and it 1s not 
enough to refer to a ſchedule (Hepburn v. 


Durand) 503 


See AssETSs-EvipENcE. 
APPEAL. 
man v. Kent) 


APPOINTMENT. 


See Power, —T txms for YEARS. 
iu ur | gn Sn ERA 
0, Zee . 


_ 


Teſtator directed that all bis eſtates ſhould be 


ſold, and, after payment of certain ſums, 


the remainder to be veſted in his executors for 


the payment of debts : the money ariſing from | 


the ſale, held to be equitable allets (Newton 


| | 


v. Bennet) 135 


Deviſe to executors to ſell and apply the mo- 


ney to payment of debts, the aſſets are equi- 
table (Silk v. Prime) 


ſwer, is waved, if the plaintiff goes to an 


account before the Maſter (Mall v. Buſhby) 


oe. , 91 F- Pra ” 
— 4A AL EE. C. c? - bl +. 


See e | 


454 


_, 2 
— 


B. 
BANK os ENGLAND. 


*The queſtion being whether the plaintiff 
has a lien upon ſtock ; the Court will not | 
order the Bank to permit a transfer ( Birch 


$7.5 


v. Corbyn ) 


139 n 


An admiſſion of aſſets, by the executor's an- 


MATTERS. 
BANKRUPT. 


A conveyance of all a man's goods as a ſecu- 
rity, (he being at the time ſolvent) was 
thought by the Lord Chancellor, no a& of 
bankruptcy, and the jury having found the 
party a bankrupt, a new trial was award- 
ed: but upon a ſecond trial, a caſe re- 
ſerved, and argument in B. R. it was held 
to be an act of n (Haſſel v. Simp- 
ſon) Page 9g 

A. in order to renew a leaſe, borrowed half of 

the fine of a trader, and gave a note to re- 
pay it, unleſs, by will, ſhe ſhould give the 
eſtate to one of his children : She, by will, 

gave it to his daughter; the father became 
bankrupt: the aſſignees held to be entitled 
under 1 Ja. I. c. 15 (Fryer v. Flood) 160 


| A farmer taking the ſoil off the waſte to make 
An Py ſhall not be for coſts only ( Wird- 1 


140 


bricks, and afterwards paying a conſidera- 


tion for it, is a trader within the bankrupt 
laws (Ex parte Harrijon) 173 


So of renting brick ground only, independent 
of the farm ( Parker v. Wills) ibid. n+. 
Annuity creditors not allowed to prove their 
debts, but upon the conſent of the other 


| creditors at a ſpecial meeting (Ex parte 


Gator} © 267 
| Nor unleſs the bonds were forfeited at law 
| (Ex parte Burrow) 268 
A. having made an inſurance for the benefit 
of B.'s teſtator, pledged the policy with 
| the broker for his own debt: This is not 
a frauculent leaving of the policy in 4.'s 

hands by B. 's teſlator ( Falkener v. Caſe) 125 
Pledge of a leaſe by a perſon who afterwards 
becomes bankrupt, carried into execution 


againſt the aſſignees (Ruſſel v. Ruſſel) 
269 & n 
Evidence of a bankrupt who had his certifi- 
_ cate and allowance admitted to decreaſe the 
fund (ibid.) 269 
Where a party has clear ſeparate demands on 
a bankrupt, he may ſue for one, and come 
under the commiſſion for the other; but not 
if they are only different ſecurities for the 
the ſame debt (Ex parte Crinſoz) 270 
An aſſignee keeping money unneceſlarily in 
his hands, and uſing it in his trade, ſhall 
pay intereſt for it (Treves v. Townſhend) 
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A TABLE OF PRINCIPAL 


Father, being ſeiſed of an eſtate for life, re- 
mainder to the ſon in fee, they join in a 


mortgage; the father becomes bankrupt, 


and the mortgagee files his bill of foreclo- 
ſure, and the eſtate is ordered to be ſold : the 
ſon cannot prove the value of his remainder 
as a debt under the commiſſion ( Kitrear v. 


Raznes) Page 384 


Sums ſecured under a marriage ſettlement, 


are proveable under a commiſſion of bank- 
rupt, ſo far as they are certain (Ex parte 
| Mitford) 398 
Debts upon the inſurance of ſhips are only 
proveable againſt the ſeparate eſtate of the 


partner who ſigns the policy; the inſurance 


by a partnerſhip being againſt the 6 Geo. 1. 
c. 18, (Ex parte Angerſtein, and Ex parte 
Lee) 399» 400 


The bankrupt's allowance mall, in the caſe of | _ 


partners, be divided between them in the 
proportions in which their reſpeCtive effects 


have contributed to the payment of the 


debts ( Ex parte Bate) 452 


Joint credit dmitted to prove againſt the 
Joint creditors admi p gainſt the 9 (Boynton v. Partbur) 


576 


ſeparate eſtate by en ( Cobham Ex parte) 


Joint creditors admitted to prove their debts 
on the ſeparate eſtate of one partner, there 


being no joint eſtate (Ex parte Hayden) 454 


| See PLEDGE. 


BARGAIN. 


Unreaſonable bargains made with an heir, &c. 


although more than of age, and upon his | 
own offer, ſet aſide, on what circumſtan- | 
ces and upon what terms (Cuynne v. Hea. 


ton) 


Deeds entered into by parties knowing their 
rights are not to be ſet aſide, though upon 


inadequate conlideration ( anke v. Bate- 


man) 22 


A fair ſettlement, . to the family, was 


not ſet aſide, although made with tenant in 
tail, immediately upon his coming into poſ- 


ſeſſion, and at the recommendation of the 


father who took an intereſt under the fet- 
tlement (Kinchant v. Kinchant) 399 


* Taking an annuity worth g years purchaſe 


at 5 years, is an unconſcientious bargain, 


and the Court will give the taker no aſ- 


Vol. I. 


What intereſts of the wife ſo veſt in the huſ- 


"S 


MATTERS, 


ſiſtance in a bargain for a te purchaſe 
(Jaugbax v. Themas) Page 556 
*Leaſes for lives, obtained by agents of a 
deceaſed perſon of weak intellects, upon in- 


adequate conſiderations, ſet aſide. ( Gartfide 
v. Iſberiuood) 558 


BARON and FEME. 


The wife's bond, given jointly with her buf. 


band, ſhall bind her ſeparate property 
(Hulme v. Tenant) 16 


band as to veſt in his aſſignees upon a bank- 
ruptcy (Saddington v. Kinſman) 44 
E©Where truſtees are interpoſed, the Court 
will not authoriſe a married woman's part- 
ing with her life- intereſt in a ſum of money 
upon examination; inanalogy to an exami- 
nation on a fine at law ( Fraſer v. Bailey) 5 18 
* Jewels of the wife, though given by the huſ- 
band's will to her for life, ſhall not be 
ſole for payment of the huſtan!'s debts, 
charged on a real eſtate in aid of perſonal- 
576 
BILL | 

Will not lie againſt ſeveral for a mere legal 
demand, on account of the death or bank- 
ruptey of ſome of the parties (Haare v. Con- 
tencin) + 
Bill by a tutor for an annuity, claiming it as a 
debt under a deviſe for payment of debts by 
bond, mortgage or ſimple contract, the only 
evidence being letters referring to an annu- 
nuity, but not ſtating its duration, diſmiſſed 
(Jameſon v. Shipwith) 34 
Bill will not lie for one pariſh againſt another, 
to aſcertain boundaries (St. Luke's Pariſh 
v. St. Leonard's) | 40 
Bill will not lie to compel an hoſpital to renew 
a leaſe upon payment of a fine of one year's 
rent (Somervill v. Chapman) e 
Will lie for a diſcovery of matter to conſtitute 
a defence to an action at law ( Biſhop of } 
don v. Fytche) 95 
Will ret lie againſt ſeveral tenants of a manor 
for quit-rents, unleſs the premiſes are un- 
tain (Bouverie v. Prentice) 200 
Can not be diſmiſſed without coff; on the plain- 
tiff's motion, unleſs by conſent at the bar 
(Fidele v. Evans) 2097 
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A TABLE OF PRINCIPAL MATTERS. 


The proceſs directed by the 5 G. 2. c. 25. in 
order to the biil being taken pro confeſs, ſhall 
live notwitatanding a una has been 
ſerved (MAaꝛber v. Mawer) Page 388 


BILL fer ſpecific Performance of Agreements. 


A. ſells an eſtate for an annuity. A. dies 
before any payment of the annuity; if the 
contract be fair it ſhall be ſpecihcally per- 
formed (/oritmer v. Capper ) 156 


In ſuch bill againſt the vendor, the vendee or 


his heir being in poſtcſion, (the agrecment 
having been made by the tenant for life, 
with the reverſioner,) and an account of 
the purchaſer's perſonal eftate becoming ne- 


csſſary, an early day ſhall be appointed for | 
payment of the purchaſe money, and in 
failure, the bill guad hoc to be diſmiſled |. 
(Leiber v. Andover) 396 


B:il for ſpeciſic performance of an agreement 
to purchaſe, diſmiſſed, there being a conceal- 
ment on the part of the vendor (S irley v. 
Stratton) 440 

* That the vendee bought on a ſpeculation (if 


that was not conſented to by the vendor) 
no defence to a bill for ſpecific performance 


(Alams v. Weare) 567 


BILL of Nevivor. | 


Bill of revivor will lie for ceſis ordered to be 
paid into the bank (Hall v. Smith) 438 


BILL Parties. 


In a bill againſt the committee of a voluntary 
ſociety who contract with a tradeſman, it 


is not neceſſary to make the other mem- 
bers of the ſociety parties (Cullen v. 
 Queenſberry) VVV 
So of the commiſſioners of a navigation who 
have ſigned any of the orders (Horſey v. 
Bel.) | Thid. n. 
In a bill by creditors againſt the executor, it is 
not neceſſary to make the reſiduary legatee 

a party (Lawſon v. Barker) 302 
Where there are three mortgagees, being joint 
tenants, one cannot bring a bill to forecloſe 
without making the other parties (Lowe v. 


Morgan) 368 


BOND. 


A bond, being at the teſtator's houſe in Suffolk, 
does not paſs by the words in his will, «7 
give all in Suffolk,” the bond having no lo- 

| cality (Moore v. Moore) Page 127 

Securities for money do not paſs by goods in 
teſtator's ſtudy (Green v. Symonds) 129 n. 

A bond given for ſilks taken up to be ſold, 


the money actually raiſed by the ſale of the 
ſilks (Parker v. Vanſammer) 


another as a ſecurity, ſhall be liable to the 
obligee's debt: not ſo if given for a ſpecial 
purpoſe (Cator v. Burke) 8 


* 
CABINET. 


By the bequeſt of a cabinet of curoſities, jew- 
part of it (Cavendiſb v. Cavendiſh) 467 


CHARGE 
On a real eſtate for a charity (void by the 


deviſee, not go to heir at law or reſiduary 


legatee (Wright v. Row) = Bk 
+8. P. (Zackſon v. Hurlick) 61. n. 
+ Sed vide ( Bland v. Miikius) Ibid, 


though he take no aſſignment) he becomes 2 
creditor for the amount of it; put where te- 
nant in tail pays off a charge, he does it in 


his intention to be otherwiſe (Jones v. 


A charge of legacies under a viz. then a 
legacy out of the perſonal eſtate, then other 


are not charged on the real eſtate (Hone v. 


Medcraſt) 261 


well as freehold (Coombs v. Gitfon) 273 


1 Of 


decreed to be given up on the payment E 


149 


A bond given for a general purpoſe of raiſing 
money, and depoiited by the obligee with 


els worn as ornaments of the perſon do not 
fs ab they were uſually ſhewn as 


Mortmain Act) ſhall fink in favour of the 


When a tenant for life pays off a charge (al- . 


exoneration of the eſtate, unleſs he ſhews 


Morgan). 206 


legacies without any fund named, theſe laſt 


Under a general charge, copyhold is liable as 


49 


* 
Foo” 
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Ot debts and legacies on land, the purchaſer 


is not obliged to ſee to the application 


(Jebb v. Abba) Page 186. n. 
Sce MoRTGAGE. 


Sce DExIsE for PAYMENT of DEBTS. 


CHARITY. 


Truflees of a charity are ordered to be 
elected out of a certain pariſh; an informa- 
tion to remove them, as not having been fo 
elected, muſt ſtate that there were inhabi- 
tants fit to be elected ( itorney General v. 


PREs 439 


See MOR TMAIN. 


CHATTELS. 


Chattels given as heir "OI to be enjoyed by 


the perſons Who ſhall be in poſſeſſion of cer- 


tain houſes, a ſon being born who was te- 
nant in tail, ſubject to his father's life eſtate, 


theſe chattels will veſt in him abſolutely, and | 
he dying, in his father as his repreſentative. 


(Foley v. Burnell) 274 


4 


CODICIL. 


There being ſeveral codicils to a will ſome of 


which were bare repeiitions of former 
ones, theſe were declared to be mere ſub- 
ſtitutions, and the legatee entitled only to 
take under the one (Campell v. Radnor) 271 
Where a legacy is given in a will and another 


in the codicil to the ſame legatce, he ſhall. 


take both (Ridges v. Morriſſon) 389 
S. P. ( Hooley v. Hatton) 
A codicil referring to a will operates as a 

republication ( Coppin v. Fernyhough) 265. n. 


COMMISSION, 


Application for a commiſſion to examine wit 
neſiæs in India, to prove the teſtator's inten- 


tion that his wife ſhould take legacies given 


her by two codicils almoſt identical in their 

expreſions, refuſed, except upon her oath, 

that ſhe believed ſuch to be the teſtator's 

intention (Coote v. Coote) 448 
4 


399. n. 


NCIPAL 


MATTERS. 


CONDITION. 


Deviſe, if 4. or B. ſhall marry into the fami- 
lies of C. or D. and have a fon, then I give 


the favoured families, the marriage is a 
condition precedent which they have their 
whole lives to perform, and E. has no claim 
till after their deaths (Randall v. Payne) 


Page 55 


Sie MARRIACE. 


CONSIDERATION. 
Inadequate conſideration a badge of. fraud 


 (Gynne v. Heaton) EY | We 
S. P. (Gartfide v. ſherwood) 558 


COPYHOLD. 


Under a general charge of debts upon land, 
copyhold is liable as well as freehold {Combe 
v. Gibſon). 125 | 273 
*Enfranchiſement of a copyhold, by one having 
a partial intereſt, is for the bencfit of the 
 remainder-men as well. as his Own (un 
v. Coes) „ RI9 
*The doctrine of election applies to a copy- 
hold ( Frank v. Stardifſh) 588. n. 


COSTS. 
Onan aflignment of dower, by commiſſioners, 
the dowereſs ſhall have no coſts, unleſs other 


queſtions are raiſed in which the party is 


There ſhall not be a re-hearing or àppeal for 
_ coſts only, unleſs on very fpecial circum- 
ſtances (Mirdmau v. Kent) 140 


dered to be paid into the bank ( Hall v. 
Smith) 4.38 
In a cauſe ſet down upon bill and anſwer, the 
court may give full colts ( Mangſell v. Bowles) 
403 

When the. material iſug has been found for 
the party ſetting down the cauſe for further 
directions, he ſhall have the colts of the 
trial at law (Bacillus ne v. Gregſen) 429 
CONV E- 


my eſtate tothat ſon; if they ſhall not marry, 
then to E. A. and B. married, but not into 


- litigious (Lucas v. Calcraſt) 13234 


But there may be a bill ef revivor for coſts or- 


CEE Int > i RRP 


„. n 
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A TABLE OF PRINCIPAL MATTERS. 


COVENANT 


To ſettle a particular eftate, the breach is 
matter of damage, and an iſſue ſhall be 
granted to try what the damage is (Wade 


| 


v. Paget) Page 363 


One covenants to pay money to truſtees to be | 


laid out in real eſtate; he does not pay it, 
but purchaſes an eſtate, it is ſubject to the 
uſes (Sotoden v. Sowden) 582 


DAMAGES 


Received or aſſeſſed for a breach of covenant 
in not ſcttling a certain eſtate; if the party 
would have been ſciſed of the eſtate in fee, 
the damages are part of his perſonal eſtate 


but if ſubject to contingencies they ſhall be 


laid out in land (ade v. Paget) 363 


DEBTS; 


See CHARGER. 


DEEDS, 


Entered into by parties knowing their rights, 


though upon inadequate conſideration, {hall 
not be ſet aſide (Stephens v. Bateman) 22 
Depoſited as a pledge will entitle the holder 
to have a mortgage (Ruſſe! v. Ruſſel) 270 


DEMURRER 


Upon an order to plead, anſwer, or demur, but | 
not to demur alone, the defendant demurred, 
and anſwered only by denying combination, 


| + See allo the caſes . Ibid. n. 


the demurrer was ordered to be taken off 


the file (Lee v. Paſcoe) — 78 
Upon a guare impedit brought againſt the or- 
dinary, he files a bill for a diſcovery whether 
there were not a bond of refignation given, 
in order to plead it to the, action ; the de- 
fendant demurred, 1ſt. that the diſcovery 
would ſubject him to penalties; 24. that it 
was immaterial. To the 1ft. it was an- 
| ſwered that the bonds were legal, to the 2d. 
that the plaintiſ had a right to the diſco— 
very, and its materiality is to be debated 


[Bill to be quieted in the poſſeſſion of a mill; 


elſewhere: and the demurrer was over-ruled 

( Biſhip of London v. Fytch) Page 96 
Allowed to a bill for a conveyance, the eſtates 
being legal, not equitable ones (Thong v. 
Bedford) 313 
To a bill againſt the Eaſt India Company and 
their Secretary, to diſcover by what autho- 
rity plaintiff was diſpoſſeſſed of a leaſe for 
ſupplying Madras with tobacco, and for a 
commiſſion to examine witneſſes in India; 
ſtating that the plaintiff intended to bring an 


action, over-ruled (Moodalay v. 22 India 
Company and Morton) 469 


and that defendants may puil down works 
above it and be reſtrained from erecting 
others: demurrer, becauſe plaintiff had not 
eſtabliſhed his right at law, allowed (Heller 
v. Smeaton) 572 


DEPOSIT, 
| See Duvps. 
'DEPOSITIONS 


Of a witneſs re 8 before a maſter, 
on the ſame matter to which he had been 


_ examined in ebief, without order, ſuppreſied 
(Sacher v v. Beuper) 388 


DEVISE 


To truſtees (after dedyBing taxes, &c.) to 


pay the reſidue to A. for life, remainder to 


the wſe of the heirs male of A. theſe two 
eſtates do not unite ſo as to enable 4. to 


 ſuſfer a recovery (Shapland v. Smith) 75 
Of leaſehold ground rents ariſing from an un- 
der building leaſe, paſſes the leaſchold re- 
verſion (Kaye v. Laxon) 17. 
Teſtator having ſrechold and leaſehc1d tythes, 
(the latter perpetually renewable) gave all 
his oe 3 both kinds will paſs (Turner v. 
Huſſer.) 78 
Deviſe to a corporation in truſt, the deviſe 
being void, the truſt ſhall attach upon the 
eltate the law raiſes (Conley v. the Clack- 
Makers Company) 81 
A. conveyed eſtates to truſtees to ſell and pay 
debts, afterwards to raiſe a fund and pay 
the intereſt of it to B. till marriage, then to 


727 


A TABLE OF PRINCIPAL MATTERS. 


pay her the principal, and to divide the re- 
- fadue among the plaintiffs: by will he 
created a charge for another daughter, re- 
ſidue to plaintiffs: B. dying unmarried, 


the fum given to her reſulted tothe teſtator, 


and paſſed by the gift of the reſidue ¶ Hewit 
v. Wright) 
To A. for liſe; remainder to her ſons in tail; 
' remainder to her daughters, as tenants in 


common: The queſtion, whether the daugh- 


ters took eſtates for life only, or of inhe- 
ritance, agitated but not determined 
(Tweedale v. Coventry) 240 

Ol leaſehold eſtate held under a college; af- 
ter the will made, the leaſe is renewed : 
The renewed leaſe does not paſs ( Hone v. 
Meadcraft) SW 2061 


To wife for life; remainder to truſtees to 
preſerve contingent remainders; remain- 


der to A, for life; remainder to truſtees; 
remainder to the heirs of her body; re- 


mainder over, with-a'declara:ion, that'ſhe | 


ſhould only have an eſtate for life-:— 
TT hele ; are legal eſtates (Thong v. Bedford) 


313 


Telstor deviſed in theſe terms, « all! IL am 


worth: real, as well as perſonal eſtate, 


ſhall paſs ( Huxtep v. Brooman) = WN 


Words of defire or regueſt, in order to amount 
to a deviſe, muſt have preciſe objects (Har- 
land v. Trigg) | 142 
Deviſe to teſtator's wife, not doubting ſhe 
will give what ſhall be left to my grand- 
children; not futhcient to raiſe a truſt, 
Mynne v. Hawkins) | 179 
1 Teſtator deviſed all his eſtate to his wiſe; in 


caſe of death happening to her, he deſired 
his executors to take care of the whole for 


7 bis daughter: The wife ſhall take only an 
eſtate for life, with remainder in fee to the 


daughter (Nærolan v. Nelligan) 489 


* To all the children of H. at 21, a chil born 
after the death of the teſtatrix mall take 
(Congreve v. Gongreve) : 539 


DEV ISE re, 


Deviſe to A. for ever, that is if he ſha!! have 
a ſon or ſons, who ſhall attain twenty- 
one, but if A, ſhall die, without ſon or 
: ſons to inherit, that the ſon of B. ſhall in- 
herit: 


Vol. I. 


Page 86 


——U— — — — om * — 


py —— — * 
— 


This is a fee in Z. with an fxecu- | 


tory deviſe to the ſon of B. 
Heath) 

Deviſe of the reſidue of perſonalty to teſta- 
tor's wife for life; and, if ſhe ſhall die with- 
out iſſue living at her death, to the teſ- 


( Heath v. 


tator's two brothers; or if one of them ſhall 


be dead, to the ſurvivor: they both died, 
living the wife, who died not leaving iſſue, 
it veſted in the ſurviving brother, and was 
tranſmiſſible to his repreſentative ( Barnes 
v. Allen) 181 


DE VIS E over, too remote. 


Deviſe to A. and the lawful heirs of his body, 
if be ſhall heve any; if he ſhall die without, 
certain ſums over: This is too remote 
( Attorney General v. Hird) 179 


To teſtator's wife and her heirs, but, in caſ2 | 


of her deceaſe without ue, to the eldeſt ſon 
of his brother Too remote (Bigge v, 


Ben Prof ) 187 


DEVISE. for Ponent of Debts. 


Deviſe of an eſtate for payment of debts 
takes it out of the ſtatute of fraudulent de- 
viſes :—And being to pay out of rents and 
profits, no ſale or mortgage can be made 


(Lingard v. Derly) = ir 


See the note wid 


* 


A mere charge, upon the real eſtate, to pay 
debts and legacies is not ſufficient to ex. 
onerate the perſonal eſtate, unleſs there ate 
words to ſhew it was the teſtator's inten- 
tion that the perſonalty ſhould: not be ap- 
plied (Samwell v. Nate) | 144 


Deviſe of real and perſonal eſtate to pay debts 


and legacies, the perſonal eſtate ſnall not 
pay the anceſtor's 
charged on land (Lau n v. Hudſon) 58 
Neither ſhall ſuch charge make a term for 
pay ment of Cebts liable to a mortgage 
8 ſubſiſted on an eſtate at the time 
when the teſtator purchaſed it, but the 


mortzaged eſtate ſhall bear its own bur 


then ( Ancaſter v. Aas er) 11 
Sir R. WI. recitiog himſelf to be ſeiſed, ſub- 
ject to incumbrances, of an eſtate Which 
was mortgaged, deviſed another eſtate for 
a term of twenty-one years, in aid of his 
perſonal eſtate, to pay hend ard lerk debts, 


78 and, 


Page 147 


1% oi pope amr timer Om mor 22 Rcsr na 


Ee ae Mena. () 


mortgage or a legacy 


= — — 


A TABLE OF PRINCIPAL MATTERS. 
and, by a ſubſequent clauſe, to pay all his | 


debts, the perſonal eſtate and the term, 
ſhall exonerate themortgagedeſtate ( Ttweed- 
dale v. Coventry) Page 240 


Deviſe to pay debts by bond, mortgage, or 


ſimple contract, ſhall not pay an annuity 
only promiſed by letters (TJareſoz and 
Skipwith) 1 | 34 
Under a general charge for payment of 
debts, copyhold eſtate is liable as well as 
freehold eſtate (Coombes v. Gibſon) 273 
An eſtate deſcended ſhall exonerate an eſtate 
Charged with payment of debts (Davies v. 
Topp) — 82 


ce Crance, LEGACY, Mon rMAlx, 
VESTED INTERESTS. 


DOW ER. 


134 


Deviſe of a rent- charge is not a bar of dower, 


unleſs ſo expreſſed, or the eſtate fo ſmall as 
to ſhew it muſt have been ſo intended 
(Pearſon v. Pearſon) 1 292 
But where the gift is inconſiſtent with dower, 
it ſhall be a ſatisfaction for it (Villa Real v. 


Lord Galway) - „ 26201 


:A wife ſhall not be endowed of an equity of 
redemption on a mortgage in fee (Dixon 

v. Saville) e TN 325 

A thouſand. pounds a-year was given to the 
wife, by will, in lieu of dower, but if ſhe 
marry again 1001. a-year in lieu of all 
other benefits; ſhe marries and elects her 


dower, ſhe ſhall not have the 100 J. a-year | 


(Boynton v. Boynton) - 445 


E. 
ELECTION. 


The wife being entitled to an eſtate under the 
marriage-ſettlement, the huſband, by will, 
gave her an intereſt in another eſtate and 
all his perſonalty, in lieu of her claims,; 
the will was not duly executed to pals 
real eſtate: ſhe muſt elect between the per- 
ſenal eſtate and-her dower ; — but is entitled 


N Colts ſhall not be given on an aſſignment of | 
dower by commiſſioners (Lucas v. Calcraſt) 


* 


to delay her election until the account o- 
the perſonal eſtate is taken (Newman v. 
Navman ) Page 186 

Where a certain ſum is ſettled by marriage- 
articles upon the only child of the mar- 
Triage ; the father afterwards, by will, gives 
her all his real eſtates for life, with remain- 
der to her children; and orders his perſon- 
alty to be laid out in lands to the {ame 
uſes ;—alſo copyholds (of which he had 
only the equity of redemption) are unſur- 
rendered; ſhe muſt ele between the de- 
viſes under the will, and the ſum which 
ſhe claims under the ſettlement ¶ Macnamara 

. Janes) 5 | | 481 


| The teſtator deviſed eſtates, which he had ſur- 
rendered in ſeveral pariſhes (deſcribing 


them) to his wife for life, with remainders 
over. In one of the pariſhes named, he 


had a joint eſtate with his wife; in the 


otiers, he had no eſtates but in her right; 


the eſtates of the wife, not paſſing by the 
ſurrenders, do not by the will, and ſhe ſhall 


not be put to any election (Read v. Crop) 


Ls 8 —— 49 
The doctrine of election applies to copy- 


holds ( Frank v. Standiſh) 588 n. 


See Dow ER, FORFEITURE, SATISFACTION, 


EQAU IT., 


Where matter is originally of legal juriſdie- 


tion, the death or bankruptcy of parties 
(though it might lead to an account) will 
not ſupport a bill filed before the events 
happen ( Hoare v. Contencin) 27 
Where an equitable eſtate, and a legal in the 


ſame premiſes veſt in the ſame perſon, the 
equitable intereſt will merge in the legal 


(ade v. Paget) | 362 
Equitable ſecurities (the legal eſtate being in 
a prior mortgagee) ſhall take their rank 
according to the priority of their dates 
( Becket v..Cordlcy) 353 


STATE” 


| Deviſe to truſtees (after payment of taxes, &c.) 


to pay the reſidue of rents and profits, to 


C. S. for life, remainder to the 1% of the 


heirs- 
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A TABLE OF PRINCIPAL 


' heirs-male of the body of C. $.—C, S. has 
only an eſtate for life, not an efſtate-tail 


{ Shapland v. Smith) Page 75 
See alſo the note nf 


An equitable eſtate- tail may be barred by a 
recovery, as well as a legal eſtate-tail ( Bo- 
teler v. Allington) ©, "EV 


The teſtator deviſed to truſtees to pay dehts, 


then to'ſtand ſeiſed to the /e of A. for life, 
without impeachment of waſte, after his 


deceaſe to the uſe of the heirs- male of his bo- 
dy, ſeverally, ſucceſſively, and in remain- | 
der.— This is an eſtate· tail in A. (Jones | 

v. Morgan) =." BOD. 


Teide deviſed to his heir at law for life, 
remainder to R. C. for life, and to his firſt 
and other ſons, remainder to R. S. and 


W. M. far tbeir joint lives, and to the ſur- 


vivor of them the ſurvivor only takes an 


eſtate for life ( fuſe v. Melbuiſh) © 519. 
| See REAL and PERS0oMAL ESTATE. 


ESTOVERS 


Of one eſtate are not to be applied to the re- 


pairs, Sc. of another eſtate (Lee v. A. Nen 15 
0 


EVIDENCE 


ces, admiſſible againſt the facts ſworn in 
the defendant's anſwel, and ſufficient to 
found a decree ( Pember v. Mathers) 52 


lived eighteen months after the anſwers ; 
the depoſitions had been publiſhed, the de- 
fendants conſenting ; his Honor refuſed to 
ſuppreſs the depoſitions, but Lord Chancel- 
er inclined to think they ought not to be 
read ( Maybank v. Beco) FEET: 


read (Ruſſel v. Ruſſe!) | 265 
| — 


EVIDENC E- parol. 


Parol evidence to prove that the teſtator knev/ | 
a legatee was dead, in order to ſnew his 


intention that the legacy ſhould be tran- 


miſſible, not admitted (Maybant v. Brovks) | 


24 


The evidence of a bankrupt having had his 
certificate and allowance, admitted to be 


Ok one witneſs, corroborated by circumſtan- | 


A witneſs had been examined de bene eſſe, and 


” "> OY 


MATTERS. 


Upon a grant of an annuity Y, A bill was filed 
to redeem, upon a fugotfiion that it was 
part of the original agreement, but omitted 
in the deed, from an apprehenſion that it 
would make the tranſaction uſurious: pa- 
rol-evidence was offered to prove it was 
part of the original agreement; but refuſed 
to be admitted ; the bill not ſtating the omiſ- 
ſion to have been by fraud (Irnbam v. Child) 


Page 92 


Parol- evidence of an agent admitted to prove 
2 Party to a deed had notice of an incum- 


brance on the eſtate (Shelburne v. Iuchi- 
guin) 
Evidence of the ſtate of a teſtatrix's property 
let in to ſhew that by a gift of a ſum in lone 


annuities, ſhe meant a groſs lum, | not au 
equivalent annuity ( Fornereau v. Poyntz.) 


472 


"EXCEPTIONS 


To the anſwer to an amended bill, referred to 


A ſame Maſter to whom the exceptions 
to the original bill had deen referred (Prat: 


v. Tier) e 30 


See MAINTENANCE, 
EXECUTORS 


Having legacies given to them, and there 
being no next of kin to take the undeviſed 


ſurplus, are truſtees for the Crown (Mid- 


 dleton v. Spicer) 201 
Having unequal legacies, ſhall take the unde- 
viſed ſurplus equally, as if they had no le- 
gacies ( Bowker v. Hunter) 328 


* So where ſome have uncqual, and others no 
legacies (Oliver v. Frevin) 590 


EK XONERAT ION 
Of perſonal eſtate from payment of debts. 
Sie Drvrss for PaYBIEN H of Dante. 
. 
r INE 


Shall not be ſet up as a bar, where a bill has 
been filed for relief Pins e v. Thernycreſt) 


2834 
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A TABL E OTF PR INCIPAL MATTERS: 


FINE for Renewal of Leaſes. 


In a beneficial leaſe, the tenant for life renew- 


ing, the fine ſhall be apportioned between | 


her and the remainder-man in proportion to 
their reſpective intereſts (Nightingale v. 
Lauon) ae 440 - 


fee the note | 444 | 


FORFEITURE. 


H. T. granted two annuities to his ſon P. T. 
afterwards by will he gave him another an- 
nuity, upon condition that he ſhould re- 
leaſe all demands on hiseftate ariſing from 
accounts relative to a tranſaction between 


them: The releaſe tendered included the | 


former annuity ; the refuſal to execute this 


js no forſciture of the ſecond annuity z but | 


a releaſe being, propoſed by the Maſter go- 


ing only to the account, a refuſal to exe- 


cute this was held a forfeiture of the annu— 


-ity under the will (Taylor v. Pof ham) 168 


FRAUD. 


Lord J dealt for an annuity with C. who 
treated for Lord 7,'s fon (which was un- 


known to Lord J:) This is not a fraud 
to vitiate the tranſac gh ( Irnham v. Child) 
See allo the note. * br 3 1 — 9 92 


* 


GUARD LAN. 


on a ſuit, or protect an intereſt) muſt be 
purſuant to the ſtatute ( Ex parte Becher) 


HE IR and DE VIS EE. 
See MoRT MAIN. 


H EI R. LO OMS. 


Plate, Sc. left by will as heir-looms, to be 


enjoyed by the perſons reſpectively in poſ- 
ſeſſion of the teſtator's houſes; the abſolute 
property will veſt in the firit tenant in tail 


who comes into %, and, he dying an in- 


fant, in his father as his repreſentative 


550 


HUSBAND. 


See BARON and FEME.—IN FAN T. 


1. 
IMPERTINENCE. 


A reference of an anſwer to the Maſter for 
impertinence, refufed to be diſcharged, al- 
though not moved for till after-notice of 
motion for diſmiſſion of the plaintiff's bill 
for want of proſecution (Kinworthy v. Allen) 

| Page 4⁰e⁰ 


INFANT. 


The marriage ſettlement of .a female infant 
held to be binding upon her, and no act 
done by her and her huſband can avoid it: 
Mortgages made, by them, to pariies hav- 
ing notice of the truſts, ordered to be 
aſſigned to the truſtee, but the profits, 
during the lives of the huſband and wife, 
to be applied to the payment of the mort- 
. gages, without prejudice to any remedy 
the wife might have againſt the huſband's 
eftate ¶ Durn ford v. Lane) 106 
A female infant's marriage ſettlement, i in or- 
der to bind her, muſt be fair and reaſonable, 
not tend to deprive her of every thing: 
A covenant that whatever ſhould come to 
the wit fe, or to the huſband in her right, 
from the mother or stherwiſe, ſhould be 
bound by the ſettlement, controuled io what 
came from tne mother, not extended to pro- 
perty coming from other quarters (17- 
hams v. Williams) l 
An infant is bound by an order made by the 
court, by conſent, although there was no 
reference to the maſter to enquire whether 
it would be for his benefit (II v. Buſhy) 
| 484 


A title ſet up againſt an infant can not be 


taken notice of on exceptions to a Maſter's 
report of maintenance, but muſt be eſta- 


bliſhed elſewhere (Meholls ex parte) 577 
HEE 14 Sara Eee CE. ED 


INJUNCTION, 


Where there has been à decrees for payment 


Foley v. Burnell) . 274 


of debts in a ſuit by truſtees; although the 
1 parties 
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A TABLE OF PRINCIPAL MATTERS. 


patties have not proceeded under it, a cre- 
ditor ſhall be reſtrained from proceeding 
at law ( Brooks v. Reynolds) Page 183 
Where a bond is given for the enjoyment of 


a collateral maiter, the court will grant an | 


injunction againſt an adtion at law for the 
penalty, and award an iſſue quantum damni- 
ficatus (Sloman v. Walter) 418 
An injunction ſhall be awarded againſt the 
ſale of a book piratically taken from 
another, but not againſt a fair abridge- 
ment (Ball v. Walker) 451 
Where there is an action brought for money 
received, and the defendant files à bill, 
admitting to have received the money, 
it ſhall be brought into court, or the in- 


junction ſhall be diſſolved (Sherwood v. 


Fihite) © 4.52 
* Injunction 1 to edel defendant 
from recovering a demand againſt one of 
the plaintiffs, he having repreſented. to the 
agent of the other plaintiff (on a treaty of 
marriage with his daughther) that there 
was no ſuch demand exiſting (Neville v. 
Wilkinſon) „„ 543 
* Where a bill 1s referred for impertinence, 
before the time for anſwering is out, the 


plaintiff cannot have an injunction, of courſe, 


for want of an anſwer; but muſt move it 
on notice and affidavit (Male v. Wadeſon) 
374 


* To reſtrain defendant from preventing wa- 


ter flowing in regular quantities to a mill 


granted (Robinſon v .Pyron) 3588 


See Money, WAs TB. 


INTEREST, 


A reſidue being deviſed to an infant, with a |. 
_ remainder over, in caſe ſhe ſhould die under 
age, Which ſhe did; the intereſt, between | 
the death of the teſtator, and tbat of the 


infant ſhall go to her repreſentative ¶ Cha- 
worth v. Hooper) | 82 


A legacy to be paid at twenty-one with in- 
tereſt at 4 per cent, given to an infant; 


ordered to be inveſted in the funds, and 
if greater intereſt made, to be for the bene- 
fit of the legatee (Green v. Pigot) 103 
Intereſt ordered to accumulate for the benefit 


of legatees, and the principal to be paid 
Vol. I, 


5. P. (Perkins v. Baynton) 


to them at 21; the intereſt accruing be- 
tween the time when the elder attained 21, 
and that when the younger attained the 
fame age, divided between them { Hawn; 
v. Coombe) Page 325 
In a long unſettled partnerſhip account, ten- 
dered intricate by neglect of the paity, he 
or his repreſentative ſhall have no intereſt 
on the balance when ſettled ( Boddam v. 
Riley) 239 
Where an executor or an adminiſtrator makes 
intereſt of the money of his teſtator or in- 
teſtate, lying unneceſſarily in his hands, by 
employing it in his trade or otherwiſe, he 


ſhall anſwer the intereſt (Newton v. Bennet) 


375 
+50 of a receiver of tolls, having a ſalary, 


(E. of Lonſdale v. Church) 362. n. 


So of an aſſignee uſing the money of the bank- 
rupt (Treves v. Townſhend) es 
| Compound intereſt at 4 per cent. allowed the 


| tenant for life, for the remainder-man's 
proportion of fines paid for the renewal 
of a benchcialjleaſe (Nightingale v. Lawſon) 


440 


*On mortgages, calculated upon the principal 
and intereſt reported due: but on bonds and 


legacies, on the principal only ( Perkins v. 


mo ST 574 


INTERESTS VES TED, 


—— — 


See VesTeD IxTERESTS, Lecacr. 


INTESTATE, 


See Exkcurok. 


SH —— BO "4 
LAND. 


Money to be laid out in land will, by a flight 
expreſſion of the perſon entitled to it, paſs 
either as perſonal or real eſtate ( Pultency v. 
Darli naton ) 223 

Damages for a breach of covenant to fertle 
an eſtate, if there arc contingent uſes, ſhall 
be ordered to be laid out in land, but, if the 


party would be entitled to the land in fee, 


LES © ſhall 
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thall be paid as money, and if the party be 
ucad, to his e (Hade v. Paget) 
Page 303 


re REAL and PERSONAL ESTATE. 


LEA. 


Leaſchold eſtate held of a college deviſed, after 


the will the leaſe is renewed, the renewed 
leaſe does not paſs (Hone v. Medcraft) 261 
See the caſe of Coppin v. Fernyhough Ibid, n. 
Where a leaſe for lives is renewed by the te- 


nant for life, under a ſettlement, the re- 


newal ſhall be to the uſes of the ſettlement 


( Pickering v. Vowles) 2 „ 
Upon renewal of a beneficial leaſe, by the te- 


nant for life, the fine ſhall be apportioned 
between her and the remainder- man, aC- 
cording to their intereſts (NMatingale v. 
Lawlon) | 440 


+ But beld an annuitant out of lexkchald 1s not 


bound to contribute ( Maxwel v. Abbe) 444 n. 


See DEEDS. - 


LEGACY. 


A legacy was given to ſuch hing in hoſpital 


as the executor ſhould name; the teſtator 
afterwards ſtruck out the name of the ex- 


ecutor, the court will ſuſtain the legacy, | 


and appoint what lying-in hoſpital ſhall take 
it (I White v. White) 12 


-S0 of a legacy to repair parſonage houſes, the 
ſelection of the objects is in the court (Attor- 


ney General v. Biſhop of Cheſler) 444 


Two legacies of equal ſums being given to 


the ſame legatee, and in the fame will, che 
legatee ſhall take one only (Garth v. Mey- 
rick) ſee alſo the note 3 - 


But where one of the legacies is in the will, 


and the other in the codicil, both ſhall paſs 


(Ridges v. Morriſon) 389 


See alſo the caſe of Hooley v. Hatton in the 


note | 390 


Legacies were given to ſix grand children by 
their chriſtian names, but the name of one 
was omitted, and that of another repeated; 


all ſhall take (Garth v. Meyrick) 30 


Legacy to the teſtator's own relations, none 
ſhall take but perſons within the ſtatute of 
diſtribution (Green v. Howard) 31 


A TABLE OF . PRINCIPAL MATTERS. 


| *To truſtees to pay the produce to A. without 


| Legacy to A, his executors adminiſtrators anE 
aligns ſhall not paſs to the repreſentative, A. 
being dead: and parol evidence to ſhew the 
teſtator knew of A's. death, and meant the 
legacy to be tranſmiſſible, refuſed / May- 
bank v. Brooks) | Page 84. 
Legacy to an infant, to be paid at 21, with in- 
tereit at 4 per cent. ordered to be appropri- 
ated (Green v. Pigot) | 103 
Legacy to two, jointly and between them, they 
are not joint-tenants; and, one dying, the 
legacy does not ſurvive (Perkins v. Baynton) 
| 118 
A ſpecific legacy ſhall bar the wife, being ex- 
ecutrix, from taking the undiſpoſed ſur- 
plus (Martin v. Rebow) 5 154 
When the executors have legacies, and there 
are no next of kin, the executors ſhall be 
truſtees as to the undiſpoſed ſurplus for the 
crown (Middleton v. Spicer) 201 
Executors having unequal legacies, are not 
barred from taking the undiſpoſed reſidue 
( Bowker v. Hunter) 328 
| *50 wheie ſome of the executors have unequal, 
and others no legacies ( Frewin v. Oliver) 
299. 
Legacies were charged on a real eſtate, under 
a v1Z, then a legacy given out of the perſo- - 
nal eſtate, afterwards other legacies with- 
out any fund named, the ſubſequent lega- 
cies are not charged upon the land ( Hone v. 
Ann, 20861 
Legacy of a cabinet of curioſities; ornaments 
of the perſon, though ſhewn as part of it, 
ſhall not paſs (Cavendiſh v. Cavendiſh) 467 
A legacy of a ſum of money in long annui- 
ties, prima facte, means an annuity to that 
amount (Stafford v. Horton ) 482 
But evidence ſhall be let in of the teſtator's 
eſtate, toſhewit could only mean a groſs ſum 
charged thereon ¶ Fonnerau v. Poyntz) 472 


limiting the duration of the intereſt is an 
abſolute gift of the principal (Elton v. Shep- 
herd) N 

* J. D. gave 5000 l. to purchaſe ſtock, the in- 
tereſt to M. for life, then to . for life, 

at his deceaſe to teſtator's godſon S. and at 
his deceaſe to be divided among his bro- 
thers equally : S. was dead at the time of 
the will made: A. ſon of V. who would 


have been a brother of S. had he lived, 
ſhall 


{hall ke i a ſhare | in the 50001. 
gave 40001. to L. for life, and in caſe he 
had no children, to revert to Vs. children: 
A daughter of V. who was alive at the 
time of the codicil made, but died before 
IF. had a veſted intereſt, which was held 
tranſmiſſible to her repreſentative (Devijme 
v. Mello) Page 537 
*Legacy to the children of the teſtator's ſiſter 
"at.21, if any died before, to the ſurvivor 
and ſurvivors: 


others, ſhall take a ſhare (Gilmore v. Se- 
vern) | 


to teſtator's reſiduary legatees: 
B. and C. as tenants in common, the par- 


ticular fund is part of the reſidue (Pitt v.) 


Be myon) 589 


Lecacy,—Pecuniary or Specific. 


Of 34001. to an hoſpital is pecuniary not ſpe- 

ciic (Biſhop of Peterborough v. Martlock) 

- 9 e — os 
LEGACY 


Veſted or not, 


LENGTH OF TIME, 


See PRESUMPTION. 


LIEN. 


A purchaſer of a \ ſettled ite ( without! notice 
of a rent charge granted by tenant for life) 


transfers ſtock, to the truſtee under the ſet- 


tlement, in payment; the tenant for life 


grants an annuity to one who had no notice 


of the tranſaction: the purchaſer of the eſtate. 


is evicted by the grantee of the rent- charge; 
he has no lien on the ſtock transferred 
(Cator v. Pembroke) 3ol 
A purchaſer not having paid the money, laid 


down arguendo, but not determined, that the | 


vendor has a lien upon the land ( Blackburne 
v. Gregſon 8 
The diſtrainor has no lien upon goods taken 

in diſtreſs for rent and replevied, but is left 
to his remedy on the replevin bond { Braayll 
v. Ball) 427 


A child born after the teſ- 
tator's death, but during the infancy of the 


5 332 
* Of a particular fund to A, for life, then 
reſidue to 


See VESTED INTERESTS, | 


420 


A TABLE OF PRINCIPAL MATTERS. 
He alſo | 


LIMITATION, Statute of. 


The rule that a truſt is not within the ſta- 
tute of Limitations applies only between 
truſtee and cęſtui que truſt, not againſt a 
truſt by implication, as affected by. aL, 
equity (Townſhend v. Townſhend) Page . 


MAINTENANCE. 


The teſtator, by his will, provided a mainte- 
nance for his ſon out of the real eſtate, he 
then gives large legacies to his younger 
children with maintenances; the ſecond 
ſon is entitled to both the maintenances 
(Clive v. Ialfp) 146 

A ſpecial direction to the Maſter, i in ſettling an 

allowance for maintenance to an eldeſt ſon, 
to conſider the birth of a poſthumous child, 
_ refuſed (Burnet v. Burnet) 179 


The mother having married again, her 29. 


huſband is not bound to maintain the chil- 
dren by the former marriage, but ſhall have 


an allowance out of their fortunes ( Bilkng- 


fly v. Critcbet) 208 
If the parent be of ability to maintain his chil- 
dren, he ſhall not have an allowance for 
that purpoſe out of the intereſt of a fortune 
coming alunde, although it was ordered by 
the will to be applied to maintenance 
( Hughes v. Hughes) 387 


| *When the parent is reported not of ability, 


the ſum allowed ſhall be only from the time 
of the report not of the decree. S. C. ib. 
*Exceptions will not lie to a Maſter's report of 
maintenance: and a title being ſetup againſt 
the infant muſt be eſtabliſhed elſewhere 
(Nicholls ex parte) 577 


MARRIAGE ARTICLES. 


By marriage articles, 30,000/. was to be 
raiſed to pay the debts of the lady's father 


the having before joined him in raiſing 


24,0001. (of which [the parties to the ſet- 
tlement had no notice) this ſum ſhall be 
part of the 39,000 /. {Shelburne v. Inchiguin) 


338 
2 XI AR. 


* 


A TABLE OF PRINCIPAL MATTERS. 


MARRIAGE,—Cndition of Marriage. 


* Teſtator deviſes the reſidue to his children, 


but if any of the daughters ſhall marry | 
without the conſent of the mother or guar- 


dians, her ſhare to go to thoſe unmarried: 


this js a condition ſubſequent, and a daugh- 


ter who married wichout conſent is not- 
wichſtanding entitled (Jones v. E. of Suffolk) 
Page 528 

MARRIAGE SETTLEMENT 


*To huſband for life, remainder towiſe for life, 


remainder to the heirs of their bodies, is a 


ria ſettlement : not ſo if the power of 
barring the entail be given to both ( Highway 
v. Banner) 584 


MERGER. 


Where a legal and equitable title to the ſame 
lands meet in the ſame perſon, the equitable 


| merges in the legal (LT ade v. Paget) 363 


MISREPRESEN TATION, 


Deſendant having repreſented, that A. one of 
to the 
agent of B. the other plaintiff, whoſe | 
daughter 4. was about to marry, ſhall not | 


the plaintiff's owed him nothing, 


recover againſt the other plaintiff who was 
indebted ( Neville v. lens ras y: 543 


MONEY 


To be laid out in land. See LAND. 


MONEY to be fu. into Court. 


Upon motion that a defendant may pay money 
a ſpecific ſum muſt be ſworn to 
be in his hands (Roberts v. Hartley) 56 
Where there is a ſuit for money received, and 
the defendant files a bill for an injunction, - 
admitting to have received the money, he 
ſhall pay it into court, or the injunction. 
mall be diſſolved (Sherwood v. White) 452 


into court, a 


See ACCOUNT. 


MORTGAGE. 


The third mortgagee buying in the firſt mort- 
gage, even pendente lite, ſhall unite bis ſe- 


K curities and. poſtpone the ſecond, (Robinſin 
v. Daviſon) Page 63 
Where the legal eſtate is in, a martgagee, the 
ſubſequent ſecurities, being merely equit- 
able, ſhall have priority according to their 
dates ( Becket v. Cordley) 352 


Where a man buys an equity of redemption, 
the purchaſed eſtate ſhall pay the debt, not- 
withſtanding there be a term created for 
payment of debts { Ancafler v. Mayer) 454 


on motion (under 9 Geo. 2. c. 20.) cannot 


*Upon a bill to en and non- payment at 


the time appointed, it is a motion of courſe 
to diſmiſs the vill (Stewart v. Worral) 581 


See MoRTMAIN. 
MORT MAIN. 


bounty is void; as, by the rules of the cor- 
poration, it muſt be laid out in land. 


Ann's bounty) 


Statute of Mortmain, whether it ſhall ſink 
for the benefit of the deviſee, or go to the 


| be void, the truſt ſhall attach upon the 
eſtate the law raiſes (Sonley v. the Clocks 
{ makers Company) | 81 


Money upon mortgage in England given to a 


be an admiſſion of aſſets of the teſtator and 


bell v. Radnor) 271 


| General v. Biſhop of Che/ter ) 444. 
480 to build a parſonage houſe where no land 
is to be purchaſed (Brodie v. D. Chandos) 

2 444 n. 

15. "of —— General v. E1/hop of Oxford) 
Ibid, 


houſe, there being no land on which to 
erect it, is void. ( Attorney General v. Hutch- 
inſon) | Ibid. n. 

S. P. 


*A decree of forecloſure, though pronounced | 


be diſcharged on motion (Cad v. Fetule) 
515 


A legacy to the corporation of Queen Aun's 


(MWidmore v. the Corporation of Queen. 


T2. 
A charge on the devi ſed eſtate, void by the 


heir (/Pright v. Row) fee alſo the note 6r 
 Deviſe to a corporation in truſt, although it 


charity in Ireland, the executrix by her 
| will affirmed the legacy; this was held to 


not within the ſtatute of 1 mortmain ( Camp- = 


Money left to repair parſonage houſes, is not 
within the ſtatute of mortmain (Attorney 


+ But money given to erect a new fchool 
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S. P. (Pelham v. Anderſon) Page 444 

180 real and perſonal eſtate to be ſold, and 

part of the money to be laid out in the pur- 

F chaſe of land to erect and endow an almſ- 
. houſe, is void ( Attorney General v. Tyndall 
. 444 
EZ * Money given by will to be laid out in the 


purchaſe of heritable ſecurities in Scotland 
for the uſe of a charity not within the ſta- 
tute (Oliphant v. — 
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NOTICE 


To an agent, in order to affect the W 
muſt be to an agent empowered to treat, 
not barely to carry propoſals from one party 

to another (Shelburne v. Inchiguin.) 


See PAROL-EvIDENCE, 
Dc 
OFFICE. 

A bond given for the purchaſe of an office, to 
of recommendation, is within the miſchief 
of marriage brocage : 

tion therefore granted. (Hanington v. Du- 

; Chatel) | 
PATENT. 


though it has not been enrolled in due time 
by miſtake (Beck ex parte) 
PARTIES. 


* Where the perſonal repreſentative is a mere 
formal party, the Court will go on, and 
ſuffer him to be brought before the Maſter 

( Fletcher v. Aſhburner) : 


PERSONAL ESTATE, 


For the exemption of perſonal eſtate from 
payment cf debts, | 


See DEviss fer PAYMENT of DEBT?2, 


Vor. I. 


571 


338 


which the groom of the Stole had the power 
a perpetual injunc- | 


124 


* The date of a patent cannot be altered, 


578 | 


497 | 


- 55 c. 19. { Faikener v. Caſe) 


A TABLE OF PRINCIPAL MATTERS. 


Pp LEA. 


The putting in of a plea is a ſufficient com- 
pliance with an order for time to anſwer 
(Roberts v. Hartley) Pag 56 

But the plea appearing to be for delay, it was 
ordered to be argued the next day (S. C.) 

Ibid. 

And being a plea of a ſentence of the Admi- 

ralty court, which was recited in the bill, 

and therefore bringing no new matter be- 
fore the court, it was over- ruled (8 C.) 
| bid. 

Plea that a writ of right had been tried and 

determined againſt the plaintiff, (who was 

demandant in the writ of right) a good plea 
| to a bill for diſcovery of defendant's title 

(Leicefler v. Perry) 30 5 


Plea of the ſtatute of frauds, to a bill for ſpe- 


_ cific performance of an agreement for the 
| ſale of an eftate, averring 1. that there was 
no agreement in writing, 2d. that there 
was no part-petformance of ſuch agree- 
ment, is a double plea ; ordered therefore 
to ſtand for an anſwer, with liberty to ex- 


cept (Whitbread v. Brockburſt) 404 


| Plea to a bill of revivor, that it was for coſts 


only; the coſts having been ordered to be 
paid into the bank, plea over-ruled (a! - 
v. Smith) 438 


_ | *Upon a bill to diſcover articles pawned to 


the defendant, he pleads that being a pawn- 
broker he lent money, without notice of 
plaintiff's claim: the plea ſhould aver that 
be has no other articles than thoſe ſpecified, 
and though this was done by the anſwer, 
that is not ſufficient ( Hoare v. Parker) $78 


PLEDGE 


| A, bering made an inſurance, for the banter 


of B.'s teſtator, left the policy in the hands 
of the broker, Who was his creditor, as 4 
A. became a bankrupt; this is 
not a {raudulent leaving of the policy in the 
hands of A. by B.'s teſtator, within 21 Jac. 
5 SY 
Pledge of a leaſe, by a perſon who afterwards 
became a bankrupt, carried into execution 


againſt the aſſignees (Ruſſe! v. Ruſſel) 269 


pledge: 


| See allo the Note Ilid. 
U PORTION.. 


7 


A TABLE OF 


e e 
See POWER, 
Whether veſted or not 


Ste VESTED INTERESTS, 


POWER, 


Under a power to appoint among younger 
children, one who becomes an eldeſt, can- 
not take a ſhare appointed to him nomina- 
tim ( Broadmead v. Mood) Page 77 

Will, under a power, not atteſted to paſs real 


eſtate, is a good execution as to the perſo- | 


nalty (Duff v. Dalzell) 147 
A power was given, by marriage ſettlement, 
to the huſband to raiſe 10,000 J. for a ſingle 

younger child when he ſhould think proper, — 
the child (a female) being fourteen years 


old, he called upon the truſtees to raiſe the | 


portion immediately, and afterwards, the 
child being dead, filed his bill to have it 


raiſed as her adminiſtrator. —Bill diſmiſſed | 


395 


( Hinchinbroke v. Seymour) | 
A power to be executed by deed atteſted by 
three witneſſes, is executed, in conſideration 
of marriage, by deed atteſted by two witneſ- 
ſes only :—This defect, in the execution of 


the power ſhall be ſupplied (Wade v. Pa- 
. 

A power in a marriage ſettlement was created 
to 7. P. (the huſband) to appoint the ſet- | 
tied eſtate among the children, in ſuch | 


5 get) 


ſhares as he ſhould think proper, not ex- 
ceeding eſtates- tail. He appointed to two 
of the children, one acre for their [ves and 
the life of the ſurvivor, then to fall into the 
reſidue, which he appointed to his ſecond 
ſon for life with remainders over. — This 
execution is eluſory and bad ( Pocklington v. 
Bazne ) 450 
*An appointment under a power, by will, is 
revocable by a ſubſequent appointment by 
. deed, though no power of revocation is re- 
ſerved i in the will (Lifle v. Life)... 533 
N e, e u ee , 


PRESUMPTION. 


A mortgage term being made the ſubje of 
a ſettlement after martlage with a ſecond | 


| 


| 7 


PRINCIPAL MATTERS. 


wife, but recited to be in purſuance of ar- 
ticles previous to the marriage, (the ſettlor 
having children by the deceaſed wife) under 
the uſes of which the plaintiff claims, was 
afterwards conveyed by ſettlor and his wife 
(by fine and ſettiement) to uſes for the benefit 
of the children by the ſirſt marriage, who, 
and their repreſentatives, had been in poſſeſ- 
ſion 30 years: plaintiff's bill diſmiſſed, 
as the Court will perſume that the former 
| ſettlement was known to be voluntary, or 
the children by the ſecond wife to have had 
a compenſation for their claims (Townſhend 


v. Townſhend) Page 55 


PRIORITY 
Of ſatisfaction among equitable ſecurities, 
| ſhall be according to the priorities of their 
dates 1 v. Cordley) 353 


PURCHASE. 


Where money is to be laid out in purchaſes, 
a ſeparate application muſt be made to the 
court upon each purchaſe ( Harrington V. 


Flemming) : "TS 


PURCHASER. 


Where land is ordered generally to be ſold, the 
_ purchaſer is not bound to ſee to the applica- 


tion of the money (Smith v. Guyon) 186 
ee alſo the caſes of Jebb v. Abbet and Bey- 


non v. TINS in the note. ibid. 


PURCHASE R without Notice, 


See LIEN. 


R. 


REAL and ERSONALE STATE. 


* Where a real eſtate is ordered to be ſold, 
and is blended with perſonal property, it 
becomes perſonalty, and ſhall go accord- 
_ ingly ( Fletcher v. Aſtburner) 497 
* But where they are to be blended, only for 
particular purpoſes, (as to pay certain lega- 
cies, which lapſe by the death of the lega- 
tecs in the life of the teſtator) then ſo 
much as is rea}-ſhall reſult to the heir, and 
10 


A TABLE--OF PRINCIPAL WATTERS 


ſo much as is perſonal to the perſonal repre- 


ſentative ¶ Ackroyd v. Smithſon) Page 503 


RECOVERY: 


Will bar equitable as well as legal remain- 
ders, but the eſtates muſt be completely le- 
gal or completely equitable; therefore 
where there was an equitable eſtate for life, 
with a legal eſtate-tail, the recovery did 
not operate ( Boteler v. Allington? 72 


S. P. (Shapland v. Smith) 75 


See the caſe of alvin v. Thormon ibid. 


D 
*A recovery ſuffered by a perſon not in poſ- 
ſeſſion, has no operation Vynne v. Cooles 


"SLY 
REFERENCE. 


Where the matter of a cauſe has gone to a re- 
| ference, it cannot come on upon excep- 


tions to the award, but upon further direc- 


tions (Voodbridge v. Hilton) 398 


| RE. F E R E NC E to tbe Mafler. | 


To enquire whether the plaintiffs were natu- 


ral children of the teſtator, refuſed, there | 
having been ſufficient in the bill to raiſe. 
the queſtion under a former reference. 


| (Grave v. Saliſbury) - e 


RELATIONS, 


By a bequeſt to relations, thoſe within the ſta- 


tute of diſtribution, alone, {hall take (Green 


v. Howard) . 1 ! 
RENT CHARGE. 
A clear rent- charge whether free from land- 


tax bo m—4: t 
Sce LIEN. 


& 


REPUBLICATION 
Of a WILÞ. 


A cod: eil is a republication of a deviſe te- 
voked by marriage and a ſettlement (Ja- 
fon v. Harlih) 'b1n.! 


RESULTING TRUST, 


See TRusr. 


REVERSION. 


By a deviſe of pground-rents, the reverſion 
paſles ( Kaye v. Laxon) Page 76 
The queſtion whether a reverſion (after ſe- 
veral eſtates-tail) falling in after the death 
of the reverſioner, be aſſets to pay his 
debts agitated but not determined (Trwee- 
dale v. Coventry) 240 


REVOCATION, 


Sale of the deviſed eſtate, by the teſtator, is 
a revocation of the will (Arnald v. Arrald) 
tl 


£4 Marriage with, and a ſettlement on, the de- 


viſee, is a revocation of the deviſe ¶ Jachſan 
V. Hurt beck) Ern. 


8. 
SALE, 


| After a ſale before 2 Maſter, the biddings may 


be opened upon ſpecial circumſtances, but 
ought not merely upon inadequacy of price 
_ (Prideausx v. Prideaux) „ 


See RryvOCATI ON. 


SATISFACTION. 


| A fun of money, left faljed to the life intereſt of 


the mother, ſhall go in ſatigſaction for a 
child's portion by ſettlement (Rickman v. 
Morgan) 63 


| $9 ſhall tz reſidue of the perſonal ow given 


to the child by will (S. C.) i id. 
+A legacy is a ſatisfaction of a portion, but 
not of the reſidue, or of a real eſtate deviſed 
_ (Watjen v. Lord Sondes) © 65 n. 
Part of the wife's fortune being /ett/ed (a (after 


the children, according to her appointment :— 
The huſband! left a lar ge prot *0U? ian to truſ- 
tees, to the uſe of the wiſe for life, re main-⸗ 
der to the children as /br ſrruld appoint e. 

| | 'T his 


- 


the deceaſe of the huſband and wiſe) upon 


. —— — — _ 


en _— — — 


- — 
—́— —— 2 — 


rr : as 1. 


A TABLE OF PRINCIPAL 
This j is a ſatisfatlion for the portions (Mol. 


fon v. Moulſon) Page 82 
Lond on marriage, to ſecure 3001, the wife's 
fortune, to her within one month after the huſ- 

band's deceaſe: He by will gave her 500. 


payable in /ix months after his deceaſe ;ﬀ— | 


This is not 4 © fatisfaction (Haynes v. Mic) 
129 


1 to the heir at law, not a ſatigfaction | 


pro tanto for money to be raiſed by a truſt- 


term, which deſcended, the owners having | 


made no appointment (Cantle v. Morris.) 
133 n. 
A. gave to Lady S. and to 7. C. legacies, af- 
ter a general failure of iſſue of her brother; 


' the brother afterwards by his will, gave the 


legatees equal legacies: held to be a ſatisfac- 


tion, though Lady S.'s legacy (ſhe being a | 


Jeme-cavert) in the brother's will, was to 
her ſeparats uſe N General v. Hird) 


170 

The teſtator gave a bond to truſtces, condi- 
tioned that his executors ſhould pay 5000 /, | 
to a natural ſon at twenty-one.— By will 
he gave 15, oco /, to truſtees, to pay to the 


fon a maintenance until twenty-five, and then 
to pay the whole to him, with contingencies 
en marriage: This is no ſatigſaction of the 
bond (Jeacocł v. Faltener) 


raiſed for younger chillren: The fetthr by 
will gave the younger children 2000 J. each : 


This is a part ſatisſaclion (Forres v. War- 
ren) 


(Grave v. Saliſbury) 425 


A father by his will gives his ſon 500 J. he 


afterwards takes him into partnerſhip : the 
ſtock being 3,000. this is not a fatisfac- 


tion for the legacy ( Himes v. Holmes) 555 


SEQUESTRATION 


For not reſtoring papers, an order having | 
been made, and ſerved perſonally.— (In the | 


434] 


Matter of Haſſenclever) 
SETTLEMENT 


By the ſon, tenant in tail in poſſeſſion (in 
conſequence of an agreement, made dur- 


295 
By marriage · ſettlement 10,000 /. were to be 


my 


q 


305 | 
The value of a beneficial leaſe granted t9 a natu- 
ral fon, held not to be a ſatiifaction of a le- 
gacy given by the putative father” s wil 


. 


MATTERS. 


Ing the life of the mother (who was tenant 
for life) and being beneficial to the family, 
not ſet aſide, though made at the inſtance 
of the father, who took an intereſt under 
it ( Kinchant v. Kinchant) Page 369 


dee BARGAIN. 


SPECIFIC PERFORMANCE, 


SeeBILL, 


SURVIVORSHIP. 


A ſurvived ſhare ſhall not ſurvive again with- 
out expreſs words (Eæ parte IVifl) 757 


T. 
TENANT-RIGHT ESTATE, 


See LEASE. 


TERMS or YEARS. 

If a man purchaſe terms of years in the name 
of a truſtee, and the inheritance in his own 
name, or vice verſa, the terms are in groſs, 
not attendant upon the inheritance (Scott 
v. Fenhoullet) 5 69 
A term created by a marriage. ſettlemert, to 
raiſe 1,000 /. to be paid to ſuch of the re- 
lations of A. as the ſurvivor of A. and B. 
ſnall appoint, the inheritance afterwards 
comes to A. who deviſes the eſtates to B. 


the term continues to be a ſubſiſting term, 


and goes to the heirs at law of A. ( Cantle v. 


Alirrii) . 
A. by ber will gave legacies to ſome of the 


heirs at law, they are not ſatisfactions pro 
tanto for their ſhares of the 1,000 J. (S. C) 
| e 
Although the deviſees were relations of A. the 


will did not operate as an appointment to 
them (S. C.) ibid. 


T. IMB ER. 


Where lands are exchanged, under ads of 
incloſure, tenant for life, impeachable of 
waſte, cannot cut timber for the inclo— 
24 ſure, 


A TABLE OF PRINCIPAL MATTERS. 


ſure, but mult raiſe money under the powers | 


in the act (Lee v. Afton) Page 194 


Fee WASTE. 


TRUST. 


Where the truſtee is deficient, the truſt ſhall 
attach on the eſtate the law raiſes ( Sonley 
v. the Clock- makers Company) 3 WT 


TRUST reſulting. 


A conveyance of land, to raiſe a ſum of money, 


and pay the intereit to A. until marriage, 
then to pay her the principal; A. never 
marries :— This is a reſulting truſt to the 


ſettlor, but in his hands is perſonalty, and 


paſſes by the bequeſt of the reſidue in his 
will ( Hewit v. Wright) | 86 


tReal and perſonal eſtate ordered to be ſold 


to pay debts and legacies, the reſidue to 


certain legatees, in proportion to their le- 


gacies: two of the refiduary legatees died 
in the life of the teſtator: their ſhares 
are lapſed, and fo far as they conſiſt of 
real eſtate ſhall reſult to the heir at law, 
and ſo far as they are perſonal to the next 


of kin (Ackrod v. Smithſon) — <4 


See REAL and PERSONAL ESTATE. 


TRUSTEE 


Concealing the breach of truſt of his co- truſ- 
tee, ſhall be equally liable with him for 
the money, to the cu que trufl ( Boardman | 


. yn . 68 


T R USTEE for preſerving Cantingent | 


Remainders. 


The court will not compel a truſtee for pre- 
ſerving contingent remainders to join in a 
recovery, unleſs to continue the eſtate, or 
under very particular circumſtances ( Zar- 
nard v. Large) — 534 


Vor. I, 


TX 1 0 ES 


By a deviſe of all the teſtator's tythes, he hav- 


ing freehold tythes, and alſo tythes by leaſe 
perpetually renewable without fine, the 
latter paſſed as well as the frechold tythes 
(Turner v. Huſler ) Page 78 


V. 


VESTED INTERESTS. 


By marriage ſettlement 1 500 J. was provided | 


for younger children in ſuch ſhares as the 
parents ſhould appoint, in default of ap- 
pointment to all the children after the death 
of the wife; the parents afterwards made an 
appointment excluding one child, this deed 
vells the portions in the other children 


born or to be born (Mayhew v. Midale- 
ditch) I62 


Perſonalty was given to truſtees, to pay the 


| dividends to A. (one of the teſtator's chil- 


dren,) at twenty eight, or marriage with | 


conſent; and in caſe any of the children 
ſhould die before their ſharcs became due, 


the ſhare to go to the reſt of the children, 


and their iſſue per Stirpes : 


A. married 


without conſent, and died under twenty-eight, 


leaving a child; the portion did net veſ?, 


but, the teſtator having five children, held 


that one fifth veſted in A's child, and it 
was decreed to her father as her e 
tative ( Hemmings v. Mundley) 303 
Bequelts of 3 per cent, annuities to the ex- 
ecutors, to the uſe of J. and her daughter 
B. and the longer liver of them, then to the 


iſſue of B. (if he ſhould have any ſuch) if 


not, to the uſe of C. til! he ſhould come of 
age, C. died living B., the fund veſted in 
C. and the truſt is only the mode (AA 
V. Paice) on 
Bequeſt of the reſidue of perſonalty toteſtator's 
wife for life; if ſhe die without iſſue, to the 
teſtator's two brothers, or if one of them be 
dead, then to the ſurvivor; both the brothers 
died, living the wife: This is an execu- 
x tory 
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A TABLE OF PRINCIPAL 


tory deviſe ve/led in both, and tranſmiſſible 
to the executor of the ſurvivor ( Barnes v. 
Allen) Page 181 
Deviſe to A. (after death or marriage of the 


teſtator's wife,) charged with 100/. to B. | 


who died during the life of the wife, the 
legacy ve/icd, and was tranſmiſſible (Godwin 
v. Munday) 191 
The eſtate was deviſed to teſtator's wife for 
life, and, if there ſnould be no iſſue between 


them, then to A. charged with two ſums |. 
to B. and C. afterwards B. being dead, 


the teſtator by codicil, ordered that legacy 


to be paid to C. and D: C. died in the liſe- 


time of the wife; the legacy was veſted and 
tranſmiſſible (Xillet v. Dawſon) 119 
See +T7unſtal v. Bracken 
The teſtator gave the uſe of 800 l. to his wife 
for life, and, after her deceaſe, diſpoſed of 
part of the principal, he then gave to A. 


1001. A. died, living the wife, this legacy 
"20; veſted 1 in him ( Monkhouſe v. Holme) 


298 


Teſtator gave 20/. each, to the children of 


A. (after the death of annuitants) the lega- 


cies veſted in all the children born, and 
alſo in one born after the death of the teſ-— 
tator, but during the life of the ſurviving . 
annuitant (Attorney General v. Criſpin) 386 | 
Bequeſt of 1000/7. to teſtator's ſiſter; and in 
caſe of her demiſe, 8001. to A. and 2001. to 


B. the ſiſter has a life eſtate only with veſt- 


ed remainders in A. and B. in the propor- 


- 893.4 


tions ( Billings v. Sandom) 
Bequeſt of all the teſtator's eſtate to his 
wife; in caſe of death happening to her, his 


_ executors to take care of the whole for 


his daughter, the wife has an eſtate for 
life with a veſted remainder in the daugh- 
ter (Nowlan v. Nelligan) 489 
2. D., by a codicil, gave 1000/7. to I. for 
life, and in caſe he had no children to 
revert to V's. children: 


cil made, but died before V, had a veſted 
intereſt, which was held 
to her repreſentatives (Deviſme v. Mello) 


537 


See LEGACY. 


ibid. n. 


A daughter of 
IL. who was alive at the time of the codi- 


tranſmiſſible 


MATT ERS. 


W. 
WA S TE. 


Upon motion for injunction to ſtay waſte, 
a particular title muſt be ſhewa (7/hitelegg 


v. MV hitelegg) Page 57 
Deviſe of lands to be ſold, and other lands 


to be purchaſed, in which A. ſhould be 
tenant for life without impeachment of 
waſte; the rents and profits of the eſtates 
to be ſold, to be to the uſe of the per- 
ſons who would be entitled to thoſe of 
the eſtates to be purchaſed: The tenant 
for life cannot cut down timber on the 
land to be ſold ( od an v. Archer) 
159 
A. by will, made his wife tenant for life; by 
codicil he gave her permiſſion to cut ci 
ber during widowhood at ſeaſonable times: 
She ſhall be reſtrained from cutting orna- 
mental or immature timber (Chamberlyne 
v. Dummer) 166 


WIFE, 


See Baron and Frme. 


W I L L. 


A will being atteſted by the witneſſes, where 
the teſtatrix could fee them through the 
windows of her carriage, and of the attor- 
ney's office, is a good atteſtation in her 
preſence (Caſſon v. Dade). 99 


A will, made under a power, not atteſted to 


| pals real eſtate, is a good execution of the 
power, as to the perſonalty e v. Dal- 
ell) 147 


Sie Devise, LEOACY, POWER, @&c. 


WITNESS 


Not to be re-examined before a Maſter, as to 


matter to which he has been examined in 
chief, but by order Lok ad v. Lowyer) 
280 


+Examined before bearing, not to be exa- 
mined on a commiſſion without order ¶ au- 
ghan v. LH 


ib, n. 


WRIT 


A TABLE OF PRINCIPAL MATTERS. 


WRIT of Aſilance. 


N 
] 


WRIT of ne exeat regno 


After an order to the tenant in poſſeſſion to | Shall not iſſue where there has been a pay- 17 
deliver up the poſſeſſiun to a purchaſer, ſer- ment of the debt in Carolina, in paper in 
vice of a writ of execution of that order, at- currency, which, at that time, was a legal ö 
tachment, and injunction perſonally ſerved, payment, though an ordinance has been ih 
and affidavit of the facts and of diſobe. | ſince made decrying it (Auen) Page 763 ll. 
dience, a writ of aſſiſtance ſhall iſſue (Dove nk 

v. Dove) Page 375 1 
7 |! 
: | 
17 
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ERRATA. 


E N R X 


In the ADDRESS prefixed to this EDITION, 


1. 5. for « even” read d ever.. 


In the BODY of the WORK. 


Page 4. laſt line, for « Dacofta v. Villa-real” read © VI V. Lord | Galway.” 
111. J. 8. fiom the bottom,—the Meriſe ought to be after © . 1 
in the next line 
124. for © Haneington” read Hanington.“ 
144. Note, read“ according to the doctrine of this caſe ſeveral others hwy 
been determined,” » 


199. laſt line of the Marginal Abridgment, for © Truftce” road <6 Ta 


1 the APPENDIX. 


499. I. 17. for 66 Malrabar v. Malrabar” read 0 « Mallabar V. Malabar,” 
536. l. 5 for « 384” read e + 


for «PFrevin” 2 06 Frewin.“ 


be 4 2 Wms. 279. 


n * . rc 


ADD 171 ONS, Ge. 


n 


= 
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f 
|! 
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| | 
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REPORTS or CASES, Ge. 
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Ae vr" rates wes REA rg _ 


12 Page 4, laſt line, the note ſtands thus : 


(#1 This point has been much conteſted, In Brewſter v. Kitchen, 1 100 11 317. 
1 Sa/k, 198. a clear annuity was held to be free from land-tax. But in the caſe of Green 1 
v. Maygold, 8 Vin. Abr. 411. tit. Deviſe, 301. a- year was to be paid free from all dedudions ; | ö | 
the Maſter of the Rolls held land- tax not to be one of thoſe deductions. Ia the Duke of | | 


Ancaſter v. Lady Sherard, 2 Vezey 499. jointures not exceeding 1, 000 I. per annum was held | | i 
not to be free from land- tax. In Villa Real v. Lord Galway, Lord Camden was of opinion that 


ſuch a rent was not clear of land- tax; the words of this deviſe may be ſeen poſt. 292. 2. 
where it is cited for another purpoſe. His I. ordſhi p's reaſoning on this part of the caſe is as 
follows: The queſtion then is, Whether the rent charge is to be free from land- tax by 
| theſe words, „clear yearly payment.” IL am of opinion it is not, becauſe all ſach rents | 
are charged with the land- tax by the act of parliament, with this exception only, that the h 14 
act ſhall not make void the agreement between landlords and tenants. This act is an an- 
nual charge, and every perſon poſſeſſed of ſuch an eſtate, muſt take it with its parliamen- | 1 
tary burthen, unleſs the grantor has expreſsly diſcharged it; the land- tax is a collateral | 
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duty impoſed by the Legiſlature, and muſt therefore be paid by the owner of the rents un- | Tl 
leſs it be otherwiſe agreed between the parties and ſo expreſſed.” Notwithſtanding theſe yl 
caſes, however, the point ſeems at preſent to be ſettled, that ſuch a rent charge is free from | | 1 


land- tax: See Bradbury againſt Wright, Douglas 602. citing the caſe of Champernoen v. 
Champernoon, Ch. 1780, where the words were ** free from taxes,” and the annuity was 
held to be clear of land-tax. | | 


1 
> . ** At - - Kr 
2 8 — — — 1, re 


I] Page 12, end of the caſe of Gwynne v. Heaton. | 


[+] V. Henley v. Axe, poſt. vol. 2. p. 17, and Heathcot v. Paignon, ibid. 167. 


[+] Page 21, end of the caſe of Hulne v. Tenant. | 
[+] Vide Stamferd v. Marſhall, 2 Atk. 68. N 85 n 


[T] Page 27, in the text, inſtead of the 7th line of the ſtate . 
of the caſe, and the 8th to the word “ party” read © parties on 
whole account the loan was negociated,” line 1 3, inſtead of “an- 
other party was dead.” after Staples, adde“ died pending 
the ſuit” 1. 14. after © bankrupt,” add © and his aſſignees were 
brought before the Court.” l. 21, and 22, omit *and that it 
2 was 


22 


was not neceſſary to bring the repreſentatives of the dead par- 
ties before the Court.“ 


mM Page 32, I. 5, from the bottom, after © admiſſible” 


[+] As to this point ſee the caſe of Fonnereau v. Poyntz. Pest. 472. 


[T] Page 52, end of the caſe of Saddington v. Kinſman. 


[+] See as to the ſubject of this caſe, Vorral v. Marlar, and Buſbnan v. Pell, in the 
note in Mr. Cox's edition of Peere Williams's Reports, vol. 1. p. 450, 


[T] Page 54: end of the caſe Pember V. Mathers. 


[+] See Janos v. Rany, 2 Ath. __ Leneve v. Leneve, 1 Vex. 66. Arnot v. Biſcoe, 
ib. 97. Reech v. SO ib. 125. 


Wy ide 575 . 5. after ee compliance with the order; 


[+] Otherwiſe of a demurrer, though only to part and anſwer to the other part... 2 
Kenrick v. Clayton, poſt. wal. 2. p. 214. | 


[T] Page 61, end of the caſe of Wright v. Row. 


[+] In Jacxson v. Hunzocs, before Lord Nath inmmen, 24th of November, ts Sir 
| John Hartop had, by his will, given an eſtate to Mrs. Marſh (whom he afterwards married 
and made a ſettlement upon her) ſubje& to payment of 10, oco J. as he ſhould direct in writ= 
ing; and he afterwards directed it to be paid to charities; After the marriage, he made a codi- 
cil affirming his will. Lord Northington held the deviſe revoked by the will and ſettlement, 
but re-publiſhed | by the codicil, and that the charge ſunk for the benefit of the deviſe. 
In Bland v. Wit EIxs, February, 1782. Lands were given to E. N. in fee, upon condition 
that her executors and adminiſtrators ſhould pay 101. to a charity; Sir Thomas Sexvell held 
the 107. ſhould go to the heir, as part of the produce of the land undiſpoſed of. 


Ic] Page 65, after ® Pelham v. Lord Lincoln,” 


[+] Wartox v. Lord Sonpss (the ſame caſe as PrIHAu v. Lord Lincots) gth and 
1oth of Auguſt, 1756. The queſtion aroſe upon the will of Mr. Pelham, who, having four 
daughters, appointed a ſum of 10,000 J. over which he had a power under his marriage ſet- 
tlement, among his daughters, excepting lady Lincoln (whom he had advanced); and alſo 
gave his perſonal eſtate among his other daughters, likewiſe excepting lady Lixcoln, On | 
the 28th of Auguſt, 1752, his daughter Grace married Mr. Watſon. Mr, Pelham gave her 
20,000 I. by applying part of the 10,000/. and other means, for her fortune: and the 
queſtion was Whether the legacy, given by the will, was ſatisfied by the portion. Lord 
Hardwicke laid down the rule, and gave two reaſons for it; I. that the court leans againſt 
double portions ; 2dly, That a portion is a payment of the debt of nature; therefore being 
of opinion that the gifts were by way of portion, he decreed that they were a ſatisfaftion 
of the legacy; but as to the 3. part of the reſidue of the perſonalty, and alſo the real eſtate | 
deviſed, it was not a ſatisfaction of thoſe, 


[+] Page 68, end of the caſe of Rickman v. Morgan. 
[+] Jide poſt. o. 2. p. 394, his Lordſhip's judgment en this cauſe, 


[F] Page 73, line 11, Salvin v. Thornton. 


| | | | SALVIN 


oy 


5 


[+] SaLvin againſt TRHORN TOWN. — 57 Thornton, ſeiſed of the premiſſes for life, 


with remainder to his firſt ſon Themas in tail male, remainder to his ſecond ſon James in tail 


male, remainder to himſelf in fee, forfeited in the rebellion in 1 745+ The eſtate for life being 
put up for ſale by the commiſſioners, was bought by Kenneth Mackenzie, in truſt for Thomas (the 
tenant in tail). Thomas, thus having the equitable eſtate for the life of his father (the legal 
eſtate being in the truſtee) and the legal eſtate tail, ſuffered a recovery, and ſoon after died, 
leaving iflue a daughter, wife to plaintiff, James the ſecond ſon took poſſeſſion, ſuffered 
a recovery (after the death of his father and the truſtee, in whom his eftate veſted), and 
died leaving two daughters, the defendants, who were in poſſeſſion. The bill was filed by 
Salvin, in right of his wife, for an account of profits, and to have the eſtate delivered up. 
Upon the hearing at the Rolls, the great queſtion. in the cauſe was, whether the recovery 
ſuffered by Thomas, who bad an equitable eſtate for life, and a legal eſtate tail, was capable 
of barring the legal remainder ; and upon very full argument, theſe points were laid down 
by his Honor, and ſeemed to be the ſenſe of the whole bar. 1ſt, That a recovery may be 
ſuffered of an equitable eſtate, zdly, That ſuch a recovery can only affect equitable re- 


mainders. zdly, That a recovery of an equitable eſtate muſt, in all reſpects, imitate a le- 


gal recovery, and therefore that the perſon ſuffering an equitable recovery, muſt have ſuch 
an equitable eſtate, as, had it been a legal eſtate, would have enabled him to ſuffer a legal 
recovery. 4thly, That an equitable eſtate cannot, in ſuffering a recovery, be blended with 


a legal eſtate. gthly, That as the recoveries ſuffered of thoſe different eſtates are perfectly | 


diſtin& from each other, a recovery of either eſtate ſhall not affe the other, the recoveree 
of the legal eſtate being always the truſtee of the poſſeſſor of the equitable eſtate, and the re- 
coveree of the equitable eſtate becoming always the celui gue truſt of him who has the legal 
eſtate, Upon this doctrine, therefore, the bill was retained for a year, with liberty for the 
Plaintiff Salvin to try the validity of the recovery of Thomas, at law. But it was the opi- 
nion of the Court, that, as Thomas not having ſuch an eſtate as would have enabled him to 
ſuffer a perfect legal, nor a perfect equitable recovery, that it was totally invalid. „ 


Page 75, line 2, in the text, © qgainſt is © in favour of,” — At 
the end add the following to the note. 5 
8 4 And the advertiſement prefixed to the 2d vol. of Vernon,” 
Page 76, line 10. text, © Exception over-ruled,” is“ Exception 
allowed.” _ EE Fs „ 80 
[1 Page 78, end of the caſe of Broadmead v. Wood. 
[4] See the caſe of Nicolls v. Sheffield, poſt. vol. 2. p. 215. 


III Zid. End of the caſe of Le v. Paſcoe 


[I] And it ſeems that the motion and order muſt be ſpecial to plead, anſwer, or de- 


mur; for if it be only to anſwer, although a plea will ſatisfy the order (v. Roberts v. Hart- 
ley, ante p. 56.) yet a demurrer (though only to part and anſwer to the other part) will not, 
See Kenrick v. Clayton, poſt. vol. 2. p. 314. 1 5 


[] Page 79, line 2, after“ acknowledged.” 


[t] Particularly | by Lord Hardwicke in Chapman v. Hart, 1/ez. 271. where the teſta- 


tor having freehold eſtates near Fowey, made a will, by which he deviſed all his lands and 


tenements near Foxwey ; but his will was not atteſted in the manner directed by the ſtatute of 
| frauds. Lord Hardwicke refuſed an enquiry, whether the teſtator had leaſeholds near 
Feawey ; becauſe, if it ſhould come out that he had leaſeholds there as well as freeholds, the 
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plaintiff (the deviſee) could take nothing, ſor the freeholds only would paſs. Lord Hardavicke 
(according to a manuſcript note the reporter has ſeen of that caſe) expreſsly declared he 
held the caſe of Raſe v. Bartlet, (which he referred to for this poiition) to be good law, 


| [+] Page go, at the end of the caſe of Hei! V. Wright. 


[TY] See the caſe of Lewit v. Needham, 2 Firs. 133, That the refidue of a term raiſed 


for a particular purpoſe, when the purpoſe is anſwered, ſhall veſt in the heir, but he muſt 
have it as a term, which muſt go in a courſe of adminiſtration, and not in a courſe of deſ. 


cent, The decree therefore, in that caſe, was for the adminiſtrator of the heir, and not 


lor his heir. 
[+] Page 95, end of the caſe of Irnhan v. Child. ; 


[ +] See alſo the caſe of Lord Portmore v. Morris, toft. vol. 2. p. 219. 


112 Page 99, How 75 after &« yyas? ” add * accidentally,” 


[T] bid. line 10, after 6 her” inſert © one of them delivered 
it to her, telling her they had atteſted it.“ 


[#] Page 100, laſt line, end of the caſe of Ho afel V. Simpſon, 


[4] See this caſe alſo, 1 Cooke's Bankrupt Laws, p. 110. (2d eit. alſo the cſs of 
Kettle and others, 9 1 of 9 85 v. Ilamond, 161d. P. III. accordingly. 


[+] Page 103, 1] of the caſe of Cullen v. che Duke or 
Rueenſberry. 


[+] The defendants appealed, from this decree, to the Houſe of f Lords, where the cſs 


was affirmed March 23, 17 775 after a hearing of three Le ed 


[T] Page 106, EY of the caſe of Green v. Pigot. 


[+] Sec the caſe-of Phi v. Aeli, 4 Miki $7, 68. in Heer v. rannte, 


Rolls, Nowemler 15, 1787, legacies were given to infants out of land (charged generally 


with debts) pa yable at 21, with intereſt at 3 per cent. One of the infants dying before that 


age, Sir Lloyd Kenyon, after great coniideration, decreed that the legacy lapſed. February. 


Py FORT: 
[JJ] Page 111, 7th line from the bottom, after“ young man.“ 
[] Sed wide poſt, Some v. Glu*s, 2 vol, P- 545. 
[+] Page 124, end of the caſe of Dateſon v. Killet, 


[+] The caſe of TuxsTaAL againſt Bracken, Eaf. 1753, Canc. (in giving judg- 
ment upon Which, Lord Hardzviche conſidered the former cales and the Principles upon 


which they had been decided, ) being no where in print, the reporter thought an accurate 


note of it would be acceptable to the profeſſion. 


The teſtator deviſed an eſtate of 111 J. per annum to one of his ſiſters and cos beirelles, 
paying 100 J e annum clear of all deductions and impoſitions whatſoever, to his Wife dur- 
ing her lit, and within 12 months after her deceaſe, to pay ſeveral legacies to the value 
of near 2,720 /, Legatees to the value of 1, 600 7, ſurvived teſtator but died before the wife. 


q | Q. 
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E 
Qu. Whether the legacies are lapſed or tranſmiſſible to executors, as veſted legacies ? 


Loxd Harbwicke, Chan. 


This cauſe ariſes upon the head of caſes in this Court, that are extremely various, and 
extenſive, and may be pretty difficult to reconcile together. T cannot but think, 
after all, that if the Court ſhould determine this to be ſunk iato the eſtate, 
very hard caſe, and contrary to the intention of the teſtator. It appears manifeſtly to me, 
he intended to make proviſion for a child, in caſe there ſhou!d be any, and if no child, 
then he intended a proviſion for his ſiſter, who was one of his co-heirs at law ; and there is 
a clauſe which has not been taken notice of at the bar, which, though it does not afford a 
ſtrong argument, yet it is a little material in this caſe. He ſays, provided my wife ſhall 


be privement enſeint of one or more child or children, if ſuch child ſhall attain 21 or mar- 
riage, then I do hereby revoke the legacies by: me given. 


It 1s tray ſaid at the bar, that it is ihe: genera] rule of this Court, v.here legacies are to 


be raiſed out of land, and the legatee dies before the time of payment, it is a lapſed legacy 


8 the foundation of Feel s cafe. 


But that rule is liable to ſeveral exceptions, according to the circumflances of many caſes 
cited upon thoſe occaſions, which make a diſtinction between portions given by a parent to 


children, or where given by a collateral perſon. The Court will conſider tlie intention of 


the teſtator ; for in the caſe of portions to children, the Court conſiders the very purpoſe for 
which ſuch portion is given, and if the child dies before ſuch portion is w. anted, it will fink 
into the eſtate for the benefit of the heir, (2 Vern. 439, Cb. Ne. 195); 


King and Withers ( Forreſt, 117, ) was the caſe of an additional portion, and it was a 
— caſe to make that payable. | 


There are other caſes where the Court has laid hold of the particular circumſtances of a 
will ſo as to take 1t out of the general rule, and decreed it according to dhe! intention of 
the teſtator. 


o 


Lowther and Code 2 Atk. 180. has been ied; I do not think it is applicable to 
either ſide. 


= this caſe, there are two particularities. It is directed to be paid to the daughter, 


her executors, adminiſtrators, or aſſigns: another circumſtance was, the teſtator had in one 


particular event, on which the moiety of the portion depended, expreſsly directed, if that 
daughter did not attain her age of 21, her portion ſhould go to the ſiſter, and not fink 1 into 
the eſtate for the benefit of the heir at law. 


Another caſe was mentioned (Hodgſon ind Rawſon, 1 Vez. 44. J it is, in the fate of the 
Caſe, as near to this caſe as one can be to Rs and held to be tranſmiſſible. 


The caſe much relied upon by the defendants, is Hall v. Terry, (1 A 502.) I looked 
into my notes of it laſt night; and there the whole of the gift depended upon the time 
of payment. If the gift is only wich a direction to pay, the Court will not look upon it 


as a veſted legacy. 


The next is Bradley v. Powell, by Lord Talbot (Forreſt 193.) I have a great opinion 
of his judgment, but yet if I had then heard that caſe, I ſhouid not have been of that opinion, 
for I think it a very hard caſe. 


b | | Conſider 


it would be a 


bo — . ˙ wwxxg ee — 2 to — 1 
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(i) 


Conſider this upon the plan of this will, —The teſtator clearly intended, if he left no 
child to provide for the other branch of his family. It is impoſſible to ſay, here is not 
ſufficient to pay the legacy, for here is an eſtate of 1111. per annum, which would ſell for 
a conſiderable ſum of money, and he certainly intended that for the other branch of this 
family, the children of this other Re 3 ; therefore their repreſentatives are entitled 


to it. 


I éthink I may go further than 3 Co. Boraſton's caſe, notwithſtanding what has 
been objected, according to the doctrine laid down, Villockvand Hammond, (Cro. Elix. 
204.) Although, in the caſe of a will, the word paying makes a condition, the law will 
conſtrue this unapt word to a limitation : for if it ſhould be a condition it would deſcend to 
the eldeſt ſon, and would be at his pleaſure, whether his brothers or fiſters ſhould be paid or 
not ; therefore it was adjudged the law would conſtrue it a limitation, and to amount to 
as much as if he had made a deviſe to his eldeſt ſon till he aan make INE of E 
of which the younger ſon might take advantage. 


According to the reaſoning of thath . it cannot be conſidered a condition, but a con- 
ditional limitation. | 


But here the co-heir might bring an ejectment for a moiety of the eſtate for non-payment, 


and a moiety of this eſtate will be ſufficient to pay all the ein, ; therefore this is diſ- 


tinct from the other caſes as here is a * at law. 


1 Page 129, cd of the caſe, Moore v. Moore. 


[+] In the caſe of Greer v. Comes, 27th of February, 1730, the teſtator, by ol a ave to 
B. iat. alia. all his goods, &c. in his ſtudy, except his books and writings ; he gave to C. 
all his books, at his chambers in the Temple. At the the time of the teſtator's death, there 


were, in his ſtudy, a conſiderable ſum of ready money, and ſecurities for money, and plate; 


but he had removed the books into the country. One of the queſtions agitated in the cauſe, 
and which applies to the principal caſe was, whether B. ſhould take the money, ſecurities, 
9c. which were in the ſtudy, or the furniture only. The Lord Chancellor held the 
money and plate to paſs, but not the ſecurities for money, they being cho/es in action. 2dly, 


Thar the removal of the books annulled the legacy, becauſe a will of perſonalty ſhall only 
be conſtrued from the death of the teſtator, With reſpect to this latter point, Lord Hard- 
ewicke in the caſe of Chapman v. Hart, diſtinguiſhed between the caſes of goods in a houſe, 
and in a ſhip ; in the latter caſe, he held, that the removal was no ademption of the legacy; 
in the former it would, unleſs it was from neceſſity, as, removal of goods to ſave them from 
fire, which is no ademption, becauſe, in every caſe of ademption there muſt be > Gmething 
to ſhew a change of i intent. 


11 Page 133, the end of the caſe Haynes v. Mico, the note 
continues thus 


In Deveſe v. Pontet, at che Rolls Michaeimas 1785, (reported by Mr. Finch, in a Note 


upon the caſe of Brown v. Dawſon, in his edition of Pre. Ch. 5. 240.) his Honor recog- 


nized the principles of this caſe of Haynes v. Mico; and determined e 


# Page 136, 3d line from the bottom, after chen 8 
3 


It] In Harxerave v. Tin DAL, July g, 1753, Lord Hardwicke held an eſtate 
charged by will with payment of debts, though it deſcended, — to the charge, to an in- 


fant 


vii 3 


fant heir, was equitable aſſets, and ſhould be ſold immediately without the % 


parol demurriog, 
the ſame as if it were deviſed to be ſold, though the deſcent was not broken: for it de. 


ſcended ſubject to a truſt for the creditors. He therefore decreed the eſtate to the heir in 
truſt for the creditors, and that it ſhould be fold and the infants to conve 
of age, unleſs they ſhould ſhew cauſe to the contrary ; 
and enjoy. 


y when they came 
in the mean time the Purcluſers to hold 


[T] Page 137, line 2 from the bottom, in the text, inſtead of 
« when he declared he ſhould be bound to carry the idea of equi- 


table aſſets as far as he could,” it ſtands & when he held the equity 
of redemption of a mortgaged term to be equitable aſſets.” 


(#] Page I 39, Inſtead of the ſummary of Lord Camden's 


argument in giving judgment on the cauſe of Silk v. Prime, 
contained 1 in the note, this correct report of it is given. 


(+ Lord CHANCELLOR,—When this appeal was argued, I thought the 3 de- 
pended ſo much upon the general doctrine of legal and equitable aſſets, that 1 deſired 
time to look into the caſes, to ſee what general rules had been eilabiiſhed upon that ſub- 


ject; for all doubtful points are + cecided by:! an application of general ee to the par- 
ticular caſe. fu | 


Where truſtees for the payment of debts are made executors the printed caſes had ruled 
the aſſets to be legal. —This cauſed me to doubt; becauſe, I had always underſtood the 
doctrine of this Court was the reverſe, and, therefore, I thought it OR to look back 
to the originof this vulcneſs, and to fix the — 


N Where an eſtate is ; deviſed to o truſtees for the payment of debts generally, it * long 


been the conſtant practice of the Court to pay all the debts pari paſſu. This is declared 


in the caſe Woolfoncroft v. Long, 1 Cha. Ca. 32. And the ſame is again laid down in 
2 Cha. Ca. 54: Anonymous. | 


45 the money, in theſe caſes, never reaches the hands of the executors, no action lay: And 
| the creditor was obliged to come into this court for ſatsfation. 


e equity, not 13 Sad auen to the rule of SY introduced a method of 
adminiſtration.— And, ſeeing the teſtator had made no diſtinction between the difference 
of ſecurities given for the payment of debts, the Court conceived that the teſtator meant 

to do equal Juſtice to all his creditors. 


Nor did the Comet; in this reſpect, do any injury to ſpecialty creditors. a though 
real eſtates are aſſets, at law, to pay ſuch debts, yet the creditors might be defeated by the 


debtor's will, or the heir's alienation .—So that where the will had ſet aſide the law, equity 
' would have forgot it's own principle of equality, by giving a priority, which the teſtator had 


not done ;—all debts being equal in conſcience. 


Upon this ground, the ſtatute of fraudulent PREP allowed deviſes for the payment of 
debts to be good, though the act annulled can other genie to the prejudice of 1 


creditors. 


This I confider as a parliamentary approbation of equitable aſſets; which, ſtanding as it | 


does, upon ſuch ground of juſtice, the teſtator's intention, the rule of equality, and the 
3 lanclion 


* 
* 
1 ene, . ee —— E ²˙¹—A AA ne ERAS ct on : 5 2 ee 
pP · . // ⁰·• A 11/37» yp rigs cs OBA tn A „„ „ͤ „„ „%% ⏑ꝰ ] OE BI et A I re p, 
* ——— — — — — 
V . "ne 4 8 r rr — * „ — 
J > —_ bo 3 ><. he - N th SV. Cs | 


ener 
F $2 Ot me PR OEs PLES Wc. 2 TERA A I ES ae, DDr 


viii) 


ſanction of the legiſlature, on ght always to preponderate, in a doubtful caſe ; and Sir Joſeph 


| 7c4yl/'s opinion in Coxe's caſe, 3 Wms, 344. ſhould be always remembered, who ſaid, he 
would always do his utmoſt to extend the rule. 


Where the truſtee is not executor, the caſe is clear,— 
Where the land is charged with the debts, it is clear likewiſe.— 


But, where the teſtator put the truſt into the executor's hands, there was a conſiderable 


doubt, how to diſtinguiſh the capacities of the two characters; as pon the aſſets were 


legal; as truſtee, they were equitable. 


The law had Ariel chat where land was deviſed to be ſold by executors, or deviſed 
to executors to be ſold, in both caſes the aſſets were legal.—In this reſpect, the law made 
no difference between the intereſt and the power; and that is evident. Any perſon who 
will peruſe Co. Litt. 112. 6. 113. a. with any attention, will be of that opinion, and all the 
caſes in Ro. Abr, under that head, ſpeak te ſame RR 


Theſe kind of deviſes had been ſo ii at law, and the determination ſo uniform, 


that they ſeemed, for a time, to have over- powered the courts of equity; forl find that 
_ almoſt all the printed caſes followed this rule, and made the aſſets legal. 


80 is Girling v. Lee, 1 Vern. 63. Anonymous. 2 Vern. 133. Greaves and Powell, 2 


Vern. 249. Two ſtrong caſes in Pre. Chancery, Clutterbuck v. Smith, 127. Bielban 5 
Freeman, 136. Bunbury, 339: Lord Maſpam v. Harding. . 


Lord King i in the caſe of Walker and Meager, wy 204. which 1 don's well dein | 
avoided the point. 


Theſe authorities did perplex me e exceedingly, for 1 had all wy time, e it for granted 
that the rule here was otherwiſe. 


At laſt I find this note in Mr. T racy 's book, Lewin V. Oakley, 2 Atkyns, p. * 


July 26th 1740. Deviſe to truſtees for payment of debts, and the ſame peefots are | 
made executors. | | 


The aſſets, ſaid the Court, ſhall notwithſtanding, be equitable and not legal. There 


are caſes in Vernon, where it is held that debts in ſuch caſes ſhall be paid in a courſe af d 
adminiſtration, but the modern reſolutions have been otherwiſe, 


I ſent to the Regiſter O book, and find, that was the very point of the cauſe ; and, upon 
the Maſter' s report, Lord Hardæu icke determined that the umple contract, and the ſpecialty 
debt ſhould be paid pari paſſu. 


The words of the will were: Teſtator deviſed his eſtate to A. and B. and their heirs 
in truſt, to ſell the ſame, and; thereout, in the firſt place, to pay his debts, and appointed 
them executors. 


And now, I think the old rule is overthrown, and that wherever the land itſelf is deviſe. 
to the ſame perſons who are executors, the aſſets will be equitable. 7 | 


And I hold the caſe to be the ſame whenever the land is deviſed to them, or to them ane 


Their heirs, for in both caſes they are equitable truſtees, The deſcent is broke, and th. 
ſpecialty creditors have loſt their fund. 


And 


( i ) 
And I can 3 now ſuggeſt a caſe jt 2. the aſſets would be legal, but where the exe. 
cutor has a naked power to ſell quã executor. 


What I have ſaid ſhews that this Court has juſtly a partiality and predilection to equitable 


aſſets, which ought to turn the ſcale, in all caſes where the matter "P in he rw bal- 
ance, 


This diſquiſition is, therefore. not proper; Wand it muſt be admitted, that, i in the preſent 
caſe, the truſtees and executors have no more than a naked power ; for nothing is deviſed t 


them, and, therefore, the doctrine I have laid down is not directly applicable to this caſe: 


but two rules aze obtained, 


10 is a x good rule of expounding wills, to make them "EF in favour of equitable eaſes, 


ii it may be done. 


2. That if you can lodge the aſſets in the hands of the truſtees, the Court will never put 
them in the hands of the executors ; and when one 1 is inveſted with both characters, 
ms truſtee ſhall be preferred.” 


To come to the caſe, 


1. The teſtator ; will Goes moſt emphatically direct the ans of all his) J oft debts. 


Ican never think, that a man whe does, repeatedly, al ſo anxiouſly, provide for the 


payment of all, could ever mean, by legal preference, to pay w_ and leave the reſt 
W N 


2. The power is lodged not in executors ſolely, but in them or heir beirs ; and it is 
clear that the money could never be aſſets in the hands of the executor's 5 heirs nor could the 
creditor ever maintain his action — ſuch heir. 


Nor is it any anſwer to this objection, 1 to ſay that the word heir is inſerted by miſtake 
or to be reſembled to thoſe caſes where perſonal eſtate is given to a man and his heirs, or 
| real eſlate to a man and his executors. 


In thoſe caſes, the ſubject matter of the deviſe points out the - proper ſucceſſion and the 


| literal will is nonſenſe. . 


B. at . the word bein has a uſeful and proper meainng, for it converts the executor 
into a truſtee, and makes the aſſets equitable, which is a favourite point in this Court. 


Aut it has been ſaid, that the teſtator has here united both funds together in the hands 


of his truſtees and executors ; and therefore both muſt be one conſolidated fund, to follow 
the ſame courſe of adminiſtration. | 


For the words are, that they hall apply money ariſing from the real a togecher with 
the monies ariüng from nis perſonal eſtate, to o pay, &c. 


The anſwer is, that in all caſes, where the truſtee and executor are one perſon, i the funds 
are conſolidated in the ſame manner: for, out of both, he is to pay all his debts. 


But the courſe of adminiſtration 1s difterent ; and, by that very method, it .is, that the 
Court is enabled to pay all the debts without diſtinction, as far as the aſſets will go, and, 
by marſhalling both kinds of aſſets, makes them amicably combine to anſwer the full inten- 


tion of the teſtator. 
C | 3. This 


* rr ee” wo renee oe ee I — —— — —_— 


(=) 


3+ This is the caſe of a charge upon the lands, 


They are deviſed to the teſtator's wife and daughters ſubject to this charge. 


In this reſpect it is a truſt ; and no more > to be ſold than what is neceſſary for this pur- 
poſe. 


The power then to ſell is merely conſequential, the teſtator having named the executor 
for this purpoſe. The Court would have compelled the Gevilees,=Whoever | ſells to latisfy 


a charge muſt be a truſtee, becauſe a charge is a truſt, 


To nike this ſtill FIR 


The rents and profits, in the hands of the deviſees, are aſſets before the ſale. Legal aſſets 
they cannot be, for the executors have no right to receive them. They muſt therefore 


we i err aſſets, 
And, if it be once mittel that any one part of the land i is equitable aſſets, the whole 


mult-be the nes for the truſt 1s one and the ſame truſt throughout, 
Decree Affirmed, 


[+] Page 140, end of the note is added | 
[+] See to the ſame purpoſe, Bat/on v. Lindegreen, vol. 2. p 94+ 
[4] Page 144, end of the caſe of Harland v. Tries. 


[t] According to the doctrine of this, ſeveral other caſes have been decided, Macon 


Vs Low, Tr. 8 Geo. 2.— Hands v. Hands, Rolls, 24 June, 1782. Wine v. Hewiins, Pet. 
179. Newlan v. Nelli an, poſt. 489, and Pierſon v. Garnet, poſt. vol. 2. P. 38. 226. with 
the caſes there cited, in which the whole doctrine 1 15 eee. 


[4] Page 145, after Kyngfon v. Kyngfon, add * ſtated po. 


7. 457 n. and after Anderton v. Cooke, add * tated poſt P. 4 56 


note. 1 
[+] Page 146, end of the caſe of Sam ⁊vel v. Wake. 
t] See db v. Jorrs, Eafter 1786, wel. 2. f. oo. 
I] Page 168, end of the caſe of Chamberlyne v. Dummer. 


[t] See in addition the caſes cit ted, Ferrot v. Perrot, 3 Atk. g5. 1 Vez. 521. Earl Ba- 
thurſt v. Bur den, 05. * o 2. Fo 04. 


[+] Page 176, after allum work. 
L] NewToN v. Neuron, 1 Cooke's Bankrupt Law, 76. 2d edit, 


[] Page 77 line 10, after bankrupt. 


[+] See the caſes of Sk v. W 1 Durnford and Eaft, 57 2, and 3 
v. Sherxvood, ibid. 5 7 3. as 10 the quantum of the taling. 


[T] Page 


Gn) 
[TJ Page 180, Bland v. Bland. 
[+] Cited and ſtated, vol. 2. p. 43. 
[] Page 182, after bill diſmiſſed. 
[t 1 See Pierſon v. Garnet, wt 2. þ. 38—226. 


(#] Page 182; the laſt clauſe of the caſe of 1 1 0 Allen, | 


ſtands thus: It ſtood over till the firſt day of cauſes after term, 
when Lord Chancellor declared it to have veſted in the two bro- 


thers (who ſurvived the teſtator, but were ſince dead) as joint- 


tenants; and Henry Allen having ſurvived 7obn, the reſidue, ſub- 


ject to the wife's intereſt for life, belonged to the Plaintiff, as per- 


ſonal repreſentative of Henry.” 


[*. Page 186, end of the caſe of Smith v. Cuyon. 


[+] The ſame general doctrine had been laid down by the late Sir Thomas Sewel, 
when Maſter of the Rolls, in a caſe of Tenant v. Jackſon, and Cotton v. Everall, the 10th 
of Febriary, 1774; and he cited, in ſupport of it, Langley v. Lord Oxford, the 11th of 


May, 1748. It was alſo adopted by Lord Kenyon upon a nn of the former named 
cauſe. | 


In 1 8 v. AB BET, the gth of February, 1782, (cited by Mr. Butler in his note on Co. 
Lit. 290. the 14th edit.) Lord Chancellor ſaid, where debts and legacies are charged on 
lands, tie purchaſer will hold free from the claim of the legatees, for, not being bound to 
ſee to the diſcharge of debts, he cannot be expected to ſee to the diſcharge of legacies 
which cannot be paid till after the debts: And in the caſe of Beynon v. Goll ns, (reported, 
| on a different point, off. wol. 2. p. 323. and cited in the ſame note by the name of He; nen 


v. G:b15), the bill was diſmiſſed, as to the purchaſers, with coſts, they not being bound, un- 


der the charge, to ſee to the b of the r 


[+] Page 239, towards the end of Poddam v. R. * BY after 
« diſcretion,” it ſtands thus : © There are caſes of arrears of annu- 
ties, where the Court has ſaid ſomething that looks like a latitude, 
and covered itſelf with that expreſſion. My opinion is, that 
thoſe caſes will afford ſpecial grounds, upon which intereſt is de- 
mandable; I take it nothing but what ariſes from a contract, 
agreement, or demand of a debt, can give riſe to a demand of in- 
tereſt, and this court, in thoſe caſes, follows a cour t of law. The 
decree muſt be, therefore, for payment of the money reported due 
by Hunter, and it mult be referred to the Maſter to enquire into 
the value of rupees, and reduce them into ſterling Money.” 


[+] Page 260, line 22, after“ the caſe in the Common 
Pleas does not ſo ſatisfy my mind, as to have enabled me to de- 


cide it without referring! it to a court of common la aw. . 11. 
| | OTIS [ 4 aQ 
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[4] The queſtion, whether the reverſion was aſſets of the perſon through whom it def. 
ccuded, to thoſe in whom it veſted in poſſeſſion, was much agitated in the caſe of Arundel 
v. Knight, argued at Lincoin's-Inn Hall, 6 Jay 1787, when Lord Chancelior expreſſed his 
opinion to be againſt the caſe in the Common Pleas : but, as this caſe has not received his 


Lordſt.ip's final deciſion, no direct inference can be drawn from it. 


[] Page 265, the decree in Zone v. Medcraft, is given more 
at large from the minutes, as follows: —“ His lordſhip, therefore, 


declared that the ſeveral legacies given by the teſtator's will to 
tlie poor of the pariſhes of Mhadden Naſb, Totenhoe, and Waver- 


den were void, as being within the act of the gth Geo. 2. intitled 
an act to reſtrain the diſpoſition of lands whereby the ſame be- 
come inalienable; it was ordered that what was reported due for 
principal and intereſt of the teſtator's debts, and the ſubſequent 
intereſt to be computed thereon, and alſo what was already re- 


ported due for principal and intereſt of the ſeveral other legacies 
given by the teſtator's will, and the ſubſequent intereſt to be 


computed thereon, except the legacies of 1,000 /. each, given to 
John Lord and Richard Filkes, his executors, be raiſed by mortgage 


or ſale of the teflator*s gſtate called Whaddon Chace, Whaddon Park, 
and other his lands ſubjected to the payment thereof, by the 
ſaid tellator's will, or of a ſufficient part thereof, with the appro- 
bation of the Maſter : And it was ordered that the money ſo to 
be raiſed by ſuch mortgage or ſale ſhould be applied in payment 


thereof accordingly ; and, as to the legacies of 1,000 J. each, to 


Lord and Filkes, and the intereſt thereof, it was ordered that 
the fame ſhould be paid out of the reſidue of the {aid teſtator's 
perſonal eſtate. And it was declared that the leaſe of the rectory 
of Whadaon, and the lands and tythes thereto belonging having 


been ſurrendered by the teftator, and a new leaſe taken thereof after the 
making of the ſaid teſtator's will, that the ſame fell into, and was to 


be conſidered as part of the reſidue of his perſonal eftate; and the 


accumulated rents of the eſtate at Whaddon, in the mean time, 
were ordered to be paid to the defendant William Lowndes Selby ; 
and it was declared that the Whaddon eſtate, deviſed by the teſta- 


tor's will, in manner therein mentioned to the ſaid defendant, was 


to be conſidered as belonging to him, and it was ordered that he 
ſnould be let into poſſeſſion, and that the title deeds ſhould be 
delivered to him; and it was declared that the deviſe, in the tei- 
tator's will, of the freehold and leaſehold eſtates given to charities 


were void deviſes, as being within the gth Geo. 2. and that the 


2 | leaſe- 


n) 


leaſehold fell! into, and conſtituted part of, the refidiue of the te{- 


tator's perſonal eſtate. 


[+] See the caſe of Coppin v. Fernyhough, vol. 2. p. 291. where the gift being, as in 
this caſe, of a ſpecific leaſe, was held ro be adeemed by a ſubſequent renewal ; though 
there being a codicil made after the renewal, that was held to be a republication of che 


will, and that the renewed leaſe pailed thereby. But, in caſes where the gift of the leaſe 


is not ſpecific, the renewal is no ademption, therefore, where the words were „“ as to 4101 

and ſingular my leaſchold eſlate, goods, &c,” Lord Hardwicke ſaid there was no doubt 

but the leaſehold cltate paſſed by the will; it was not a ſpecific legacy, but an enumera- 
tion of the particulars of his perſonal eſtate. Stirling v. Lydiard, 3 Atk. 199. 


[#] Page 267, at the end o& the caſe of Fidelle v. Evans. 
(#] Vide Th x: Brown, vol 2. p. 186. 


[T] Page 270, the following addition 1 is made to the caſe of 
Ruſſel v. Ruſſcl. 


6 Upon the trial the jury road itz was depoſited as a © het 2h 


M4 The reporter has been informed that this NPY came on afterwards though he has 


not been able to aſcertain the date) before Lord Tura, on the equity referved, when his 
Lordſhip ordered that the leaſe ſhould be ſold, and the plaintiff paid his tan dh 


The ſame point has Lo. knce e in the caſe of F eather/lone 1 v. From ick. May. 


1784, and Hurford v. Carpenter, 17th and 18th of April, 1785, where Lord Thurlzw held 


that the depoſit of deeds entitled the hoider to have a mortgage, and to have his lien effec- 
tueted; although there was no ſpecial agreement to aſſign, the depoſit affords a Preſumption 
that ſuch 1 was the intent. 


£4) Page 286, the following addition 18 made to the cafe of 
F. oley v. Burnell. 


1 An action of detinue was afterwards brought, in order to try 
this queſtion again, in B. R. and a caſe reſerved which was 
brought on in Eafter, 1786. but the Court refuſed to hear an ar- 
gument on a caſe which had been decided in the Houſe of Lords. 
Upon a writ of error being brought in the Exchequer Chamber, 
that Court affirmed the judgment without hearing any new argu- 


ment on a ſimilar reaſon; and the Houle of Lords, on a writ 


of error there, affirmed that judgment alſo without argument.” 


[+] Page 289, at the end of the caſe of Prideaux v. Prideaux. 


„This order was afterwards diſchar ged by Lord Thhurloto, 


with colts. : 
d „ «& 


{ 
[ 


[ +] Page 292, after Villa Real v. Colreay * this note. 


[+] The reporter having been favoured wich a very accurate note of Lord Camden's 


judgment on the point of dower in this caſe (in which the former caſes on the ſubje& are 


confidercd) he has added it here. 


Lord Chancellor ſtated the teſtator Mr, Villa Real's will to be as e 


« ] give and deviſe to my dear wife one annuity or clear yearly ſum of 200 J. of lawful 
Britiſh money, to be paid her by two equal half-yearly payments, &c. which annuity I give 


her during her natural life,“ &c. And ſubject to the payment of the ſaid yearly annuity or 


yearly ſum of 200. to my wife during her natural life, I give and bequeath all and every 
my meſiuages, cottages, &c. &c. and alſo my perſonal eſtate as herein aftermentioned, 2. e. 
«« give and deviſe” in words comprehenſive of all his real eftate, **to truſtees and their 


heirs, in truſt to preſerve and ſupport the contingent uſes and remainders from being de- 


ſeated and deſtroyed, and for that purpoſe to make entries; yet, nevertheleſs to permit and 
ſuſfer my daughter or her truſtee herein aftermentioned, to receive and take the rents and 
profits of all and ſingular the premiſes to and for her proper uſe and benefit, and to let, 
ſet, and demiſe the ſame for the beſt rents, without taking any fines, for her natural life, 
and then in truſt to the uſe and behoof of the heirs of the . of my ſaid Rogers ang 
in default of Tock iſſue, remainders over. 


All the reſt and reſidue of my ready monies and perſonal eſtate to Lord Galway, in truſt 
to veſt the ſame in the purchaſe of lands, to be conveyed. to the truſtees in ul, for the 


ſame uſes, as 8 limited of his real eſtates. 


1 the annuity be behind or unpaid, his wife to enter on the ſaid eſtates, or any part 
thereof, or into any eſtates to be purchaſed to diſtrain, &c. till arrears fully paid and 
ſatisfied,” | | 


The queſtions yon this will, 


1. Whether Mrs, Villa Real 15 to take this annuity in ſatisfaction of dower out of her 


huſband's real eſtate, 


2; Whether Mrs. Villa Real is intitled to this annuity clear of the land- tax. 
At the hearing of chis cauſe, two caſes were relied upon, by each ſide, upon the firſt point. 


The firſt, the caſe of Pitis and Snowden, determined by Lord Hardwicke, where, upon 


a like will, he determined the widow to be entitled both to dower and annuity. 


The other, the caſe of Arnold v. Kempſtead, where Lord Northington, in a ſimilar caſe, | 
was of opinion, that the widow was entitled only to one, and put her to her election, „ 


Prrrs v. SxowDEn was thus: Deviſe to his wife of an annuity of 50 J. a-year payable 


out of his copyhold and his freehold meſſuages, with clauſe of entry and diftreſs ; to be made 


good out of his perſonal eſtate, And, ſubject to the annuity, he gave his freehold meſſuages 
to his three children, c. | 


ARNOLD v. KEMPSTEAD, Teſtator gave ſome leaſehold eſtates to his wife for life, and 
then gave his wife 10 J. a- year, (20 J. whereof to be paid within twelve months after his 
+ 1 | deceaſe) 


(280 / ] 
deceaſe) to be paid to her yearly, during her natural life, or ſo long as ſhe ſhould Sedos 
Widow, out of the rents and profits of his freehold eſtates in Queen's Square. 


No clauſe of entry and diſtreſs. 


Bat gave all his freehold eſtates in Queen's Square to his ſon, with remainders over, 


The caſe now before the Court is more exactly correſpondent, in the form of the deviſe, 
to Pitts and Snowden, than to the other caſe ; for, in theſe two, there is an expreſs clauſe of 


entry and diſtreſs, whereas there is no ſuch power in Arnol and Kempſtead; and they 
more perfectly reſemble each other in another circumſtance; as the annuity, in both, is 
charged upon other funds not ſubject to dower, as well as upon the dowable eſtate ; whereas 


in Arnold and W the e is made to iſſue only out of the —8— eſtate ſubjeft 


to dower. 


Theſe two being alike in all their circumſtances, I muſt admit, that Pitts and garde 


is an authority 1 in point one way, Arnold and Kempſttad the other. 


The queſtion upon this caſe is this: 


1. Whether if a rent charge is given to the widow, iſſuing out of the eſtate ſubjeQ to 


dower with Poe of e this deviſe ſhall . as a bar or ſatifaction of her dower. 


I am of opinion that it mall: becauſe the claim of dower uſt, difappoints the will, and 
2d, is inconſiſtent with it. 


It is elaine that every deviſee muſt confirm the will in teto, if he claims any intereſt un- 
der it; and will, conſequently, forfeit ſuch intereit, if he impeaches or intercepts any 
part of it. | | 


In this caſe, the will is contradicted by the claim of dower, iſt. Becauſe it puts the truſ- 
tees out of poſſeſſion - for they cannot hold the whole, ſubject to the annuity and diſtreſs, 
without being in poſſeſſion of the whole: nor can the annuitant, conſiſtent with the will, 


take poſſeſſion of any part; becauſe her right of entry into the whole puts her out of poſſeſ- 


| ſion of the whole, till her right accrues upon default of payment. 


And though the preſent caſe gives the "rat of entry upon the whole, or any part, in 
more explicit terms than Pais and Snowaen ; yet the general power of entry and Cites 1 in 
Pitts and Snoauden is tantamount in this particular. 


The poſition, therefore, of the truſtees, being co-extenſive Sd annuities and the diſ- 
treſs, it is not poſſible, in ſuch a caſe, to make the land ſubject to the dower, and the rent- 
charge at the ſame time, becauſe | 


As annuitant, the widow muſt be out of poſſeſſion of the whole; as dowereſs ſhe muſt Lo 


poſſeſſed of a part. 


Hence it follows, that where the teſtator gives the eſtate, ſubject to the annuity, as he | 


doth in this caſe, he mult be intended to give ſubject to the annuity oxy; and the reſidue of 
the rents and profits being given to the device, that deviſe mult exclude all charges, ex- 
cept only the annuity. 


In 
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In this view of the matter, the widow, by the claim of dower, diſappoints the will in 
the moſt eſſential part of the teſtator's plan; by reducing the intereſt of the deviſee, and 
loading the eſtate with an additional burthen, 


2. The claim of dower is inconſiſtent with the will in another light, as it will diminiſh 
the annuity itſelf, which is contrary to the very words of the will. 


The annuity is either given over and above the dower, or in ſatisfaction of it. He in- 
tended only one, or he intended both; if both, he intended both ſhould be enjoyed in their 
full extent; the whole annuity and the whole dower. 


Now can the widow enjoy the annuity, as the will has given it, if ſhe claims her dower ? 
It is moſt clear that ſhe cannot, 


For if ſhe enters into a third right of her dower, ſhe muſt fink ſo much of her annuity as 
that third ought to bear in proportion. That is a violation of the will, and whether the 
annuity claſbes with the dower, or the dower with the annuity, it is equally deciſive, for 
ſne can never enjoy both, unleſs both can be reconciled to the will. 


Nor is there any pretence to ſay that che whole annuity, by en equitable marſhalment, 
ſhall! be thrown upon the two remaining thirds ; becauſe that would, in terms, contradict 
the will, which charges the whole and gives the power of diſtreſs on the whole. 


This is ſufficient to hew the teſtator”s s intention; it is an intention that 3 not ſtand 
upon a looſe preſumption, but from the mode of deviſing in the will itſelf :—and then, the 
caſe comes within the rule of Noys and rac that no 9 pon ſhall diſpute a will that 

takes under i it. | 


This rule is unirerſal and without exception; and a dowreſs Has: 1 no more right to be 
exempted from it, than any other deviſee. 


'The caſes of £ anorince v. Lawrence, Hitchen v. Hitchen, Lemon v. Lemon, &c. may be 
all admitced to be good law; the will, in all theſe cafes, being conſiſtent with the claim 
of dower. 


In all theſe caſes the dowable eſtate was deviſed generally; and, as the teſtator had not 
expreſſed the wite's bequeſt to be 3 in ſatisfaction, the Court would not preſume 1 it, and the 
eſtate png cn cum onere. | 


There, no violewce is done to the will; and the wife takes no more from the deviſee than 
the teſtator intended ſhe ſhould ; nothing being declared to the contrary. 


But where the dowable eſtate 1s ſo divided that the claim of dower makes a material 
change in the will itſelf, as it does here, the widow mult be barred, by neceſſary implica- 
tion. For where is the difference between declaring ſhe ſhall not hold both, and deviſing 
ſo that ſhe cannot hold both without diſturbing the wall ? 


And, therefore, if the claim of dower will A the will, ſhe is barred of her dower 
by neceſſary implication; which will, according to the doctrine of all the caſes, be equi- 
valent to an expreſs declaration. 


I will 


E 


T will now ſay a word upon the caſe of Arnold and Kem fad. 


There is no power of diſtreſs in that will, and yet I do think it ſubſtantially within the 
reaſon of the other two caſes; for the very gift of an annuity to the wife out of the dow- 


able eſtate, does, from the nature of the intereſt, throw her out of poſſeſſion and makes the 
claim of dower inconſiſtent with the will. 


I muſt not conclude, without taking notice of a circumſtance, that may be urged againſt 
my opinion, as a proof of intention in the teſtator to gire both dower and annuity to the. 
wife. And that is, that the annuity is made to iſſue out of more than the dowable eſtate, 


from whence it may be argued that the teſtator enlarged the fund for pay ment, in order to 
leave ſuflicient for the ſatisfaction of both the demands. 


I . 1ſt, That it is totally AO ENT whether he extended the charge and the re- 
medy with that view: it is at moſt but conjecture; and it may as reaſonably be ſuppoſed 


that he meant only, by augmenting the ſecurity, to give an eaſier and ſafer remedy for re- 
covering the annuity; as nothing is more common, where a rent· charge i 15 granted, than to 
charge an eſtate of ten times the value for the payment of it, 


Secondly, That this ſuppoſed intention is rebutted by a declared i intention to the con- 
trary, manifeſted and e 3 in the will itſelf. 


1 wiſh theſe caſes could have bees tes. feeling in myſelf a modeſt unwillingneſs 
to ſit in judgment upon two men greatly ſuperior to myſelf in learning as well as capacity: 
but that, which, in a private man, would have been preſumption, is an indiſpenſible duty 

in a judge; the tax is impoſed upon me by my office, and I undertake it with more eaſe 
of mind, knowing that there is a juriſdiction ſuperior to us all, which 1 15 able to conſrm or 
reverſe my opinion by a final deciſion. 


T4] Page 301, end of the i of Holme v. Monkhouſe. 


17 The caſes of Holcroft v. „ Pbittien, at the B Rolls, May 24, 1784, and Benyon v. Ma d- 


diſon, (poſt. vel. 2. p. 75) ſupport the doctrine of this caſe, with which the latter is in point, 
There has been a ſubſequent caſe in the Exchequer, Zamni/zon v. Sneyd, which has received 
a ſimilar deciſion ; and Where the caſe of Norris v. Huthwwaite was again reprobated, 


[T] Page 303, end of the caſe Cator v. Lord Bolingbr ole. | 


[+] This order of diſmiſſal was afſirmed on à re- . befire Lord e 18th De- 
cemler 1787. Vide oft V. 2. P. 282. 


[+] Did. end of the caſe of Lateſon v. Barker. 


[+] Same point, ſo held, in Love v. Jacomb. Hill. 1776. 


111 Page 311, end of the caſe Warren v. Warren. 


[-+] See on this ſubject the caſe of me v.  Hantury, poſt. vol. 2. 2 3 


[4] Page 312, che following addition 1 is made to the note. 


[+] 995 alſo the caſe of ueber v. Doulben. foſt vol. 2. 5. 614. where Lord Thar. 20 dif- 
fered in opinion, on this ſubject, from Fai 45 50% Le ITT. 


c [7] Page 


(ini) 


IT] Page 336, (7th line from the bottom) after Shepherd V. 
Shepherd 


[+] Reported: (by the name of Git/or v. L. Montfort) IN egg, 485. 


[+] Page 352, I. 16, after © Berkſhire,” 


[4] The eſtates called in the former part of the caſe the N eſtates, were found 
10 contain ſome farms in Berkſhire, 


[+] Page 302, end of the Ms Newton v Dennett, 


[+] See Ekins v. E. I. Company, 1 Vins. 395. allo Perkins v. Bainton, ref. 375, Tyeves 
v. Tex ſhend, pot. 384. Foſter v. Foſter, pot. vol. 2. p. 616. and the Earl of Lenſdale v. 
hure h, Rolls, 17th December, 1789, where the receiver of the duties in the harbour of 
I, hitchaven, having a yearly ſalary, was decreed to pay intereſt made of balances from 
time to time in his hands, and laid out by him on ſecurities. 25 


+] Page 375, the following addition, is made, to the text, at 
the end of the caſe of Kinchant v. Kinchant. | 


The ſon rejecting this compromiſe, Mr. Tuſtice Gould was 
of opinion, there was not ſufficient ground for the Court to 
interfere, and diſmiſſed the bill without coſts; which order was 
inrolled; and upon an application, by the plaintiff, to diſcharge 
-- the inrollment, the Court did not incline ſo to do: but, at eth, | 

to avoid an appeal, the parties came to a compromile.” 


[+] Page 385, I. 3, after * enquiry”, 


[+] Vide Fortes v. Roje, wel. 2. P. 430. 


[+ ] Page 387, the following addition 1 18 made to the marginal | 
abridgment. nl 


Where the parent 1s reported not of ability, the ſums al owed ſhall be only from the 
time e of the report, not of the decree, us 818. 


[4] Page 388, end of the caſe add « to De. 8 who was 
reported not of ability to maintain his children; but although 


the Maſter made the allowance from the date of the decree, the 
Lord Chomeriinr confined 1t to the. date of the report. 


[T] id. end os the 1 of Sawyer v. Dowyer.T 


* In Vaus lan v. Lloyd, 1 February 1787, it was held, that witneſſes 3 beſore 
hearing, cannot be examined upon a commiſſion afterwards without leave. 


"oe I] Page 


( 


[f] Page 392, end of the note of Foy 


v. Foy, cited at the end 
of that of Hoey v. Hatton.T 


[+] In this caſe alſo, there were three legacies given in the will and codicils to Dr. John 
Febs, and his Honor thought him entitled to them all; but he refuſed to take mare than one. 


[T] Page 393, end of the caſe of Ridges v. Morriſon. 
.[+] The doctrine of this cafe has been relicd upon, and ſimilar deciſions made in Reay 
v. Hopper, Rolls, Mich. 1785, and Jarl v. Jaclſon, June 23, 1788.—The principles of 


it are alſo admitted in Campbell v. Earl of Radnor, ante 271. and Cote v. Boyd, vol. 2. 


5p. 521. N under the circumſtances of thoſe caſes, the legacies were not held to be ac- 
cumulative. | 


[J] Page 398, after Cowp. 473, in the note. 


= {+] The point in this caſe is now /#5 lite, in the Court of Exchequer Chamber, 


[4] Page 418, end of the caſe of Whitbread v. Brockhurſ, 


[+] See Whitchurch v. Levis, paſt. vol. 2. p. 559. 


[T] Page 419, the concluſion of the note of Hardy and Martin, 
ſtands thus. EA Fre SE 2 e 


[+] The inj unction was continued, and an iſſue directed, when the jury gave a verdict 


for the plaintiff (defendant in this Court) with 13. damages. 


[II] Page 419 n, to the note of Va v. Lord Waltham, is addetl. 
T4] o7 Where, however, the Lord Chancethr ſeemed :nclined to grant the motion if the 
_ afidavit had clearly ſhewn it to be a miſtake.” | 

[J] Page 427, end of the caſe of Grave v. Earl of Saliſbury. 


144; The queſtion of ſatisfaction has been ſeveral times ſince before the Court; eſpecially 
in the caſes of Poxwel v. Cleaver, poſt. wil. 2. p. 499. and Rickman v. Morgan, pojt. vol. 2. 
P. 394. 


[T] Page 438, the laſt paragraph of Hall v. Smith, ſtands thus. 


« Lord Chancellor thought, the coſts having been taxed, this 


caſe was not within the general rule, and made it certainly mat- 
ter of revivor; if they had not been taxed he might have laid 
hold of the circumſtance of their having been ordered to be 
paid into the bank as taking the caſe out of the rule: and there- 
fore over- ruled the plea.” | 


[T] Page 
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: [-+] Page 444, end of the caſe of Nightingale v. Lacoſon. : 


+ In Maxwell v. ASHE, Now. 6.1752, An aanuity for life was given out of leaſe- 


hold, and the annuitant was held not to be bound to contribute to the expence of the re- 


newal.—See allo the caſe of Stone v. Theed, v. 2. %. 243. 


[1] 2:4. after“ Brodie v. Duke of Chandos.“ | 
t Bropie v. Duke of CHAN Dos, 14th December, 1773.—Aun Thifllethapaite, being 
polleſied of a conſiderable perſoral eſtate, by will dated 23d. September 1740, gave to truſ- 
tees all her ready money, &c. (ſubject to her debts) to layout and expend tne ſame in the 
erecting and new building of a neat parſonage houſe, which her awil! wvas, ſhould be erected at 
the up/cr end of the garden belonging to the ſaid farſonage houſe, to be from time to time, had, 
occupied, and enjoyed by the then preſent and other future incumbents ; and made Robert 
T'i/) ethwaite her nephew, ſole executor, The teitatrix died without revoking the will, 
leaving the fail Robert Thi/lethwaite and his brother next of kin. The Honourable Sze; her 
| Fox becoming ſeiſed of the perpetual advowſon of the living, and having preſented the 
plaintift thereto, he filed a bill againſt the defendants the repreſentatives of the ſaid Robert 
Thiſtlethwaite, and the then next of kin, (Robert and his brother being both dead) to reco- 
ver G00/. or the reſidue of the perſonal eſtate of Ann Thiflethawaite for the purpoſe of build- 
ing the houſe.— The cauſe was heard before Lord Bathurſt, 14th Decemier, 1773, and 
the queſtion being whether this was within the meaning of the ſtatute of Mortmain.—Lord 


Chancellor, 2 oth Tanzar;, 1774, pronounced his decree in favour of the charity, no land 


being to be purchaſed. The account of the perſonal eſtate being waived, he ordered the 


Cool. to be paid with intereſt for that purpoſe, and all the parties to have their coſts out of 


the fund. 


: [+] Vid. after“ Attorney General v. Hutchiſon,” 


TArToR NET GENERAL v. HuTCningon,—Mary Glover, by will dated 24th Seirem?er, 
1761, di.eced that 1,5co/. jhoul:! be forthwith paid and laid cut, under the direction of the 
Miniſter and Churchwardens of Rey//cn for the time being, for the purpoſe of erecing and 
building a free-jehrol at Rovjen, for 12 poor boys and 12 poor girls of the ſaid pariih ; and 
ſhe directed, that as ſoon as the ſchool ſhould be built, 2,c00 J. ſhould be placed out at in- 


tereſt, and the dividends from time to time paid to the Minifter and Churchwardens, for 
j | 


ever, for the purpoſes following, . e. 30 J. fer annum, part thereof, ſhe directed ſnould be 


raid for a ſchoclmaſer, for teaching the ſaid bo;s io read and write, and 3ol. per annum 70 a 
ſchool-miſire/s, to teach and inſirudl the ſaid g iris, in reading, writing, and Hain-work ; to 
continue untill they ſhould be of proper age to be put out apprentices; and the ſurplus of 
the intereſt of the 2,000 7. ſte willed and CireQed foul. be applicd in and about the repairs 
of the ſaid free ſchecl. &c. and afponicd the defendants executors. Upon a bill being filed, 
the defendants contended, that the teſtatrix having given the 1,500 J. to be laid out in 
building a ſchool, and the 2,000 J. being dependent upon it, the whole was void; and 
the Lord Chaucelior (Pathurſi) 26th May, 1775, diſmiſſed the information as to the 
1,500 J. for building the ſchoo! ; The teſtatrix not having pointed, by the will, to the land 
which the pariſh had, and the Chancellor thinking there was no ground to preſume ſhe 
meant it; and if the ſchool which there was already, was given by the lord of the manor, 
it was not to be converted to other purpoſes. 


With reſpect to the point in the caſes cited, ſome other caſes have been decided which 
may be werthy the reader's notice. | | 
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ArroRN ET GENERAL. v. Tru aii Parker, by will taking notice that ſhe 
ſtood poſſeſſed of leaſehold premiſes, deviſed all and ſingular her lands and tenements to 
truſtees, to ſell the ſame, and willed that part of the money ſhould be laid out in the pur- 
chaſe of a competent piece of ground for building an alms-houſe, and directed that not 
more than 1, 400“. be laid out therein, and ordered the reſidue of her perſonal property 


ſhould be laid out in the purchaſe of lands, &c. and the rents to be paid to twenty 
perions, who ſhould be admitted into the alms-houſes. 


10th December, 1759, Sir 7 "TEND Clark declared the deviſe of the freehold and leaſehold 
eſtate void, 


24th June, 1761, On further directions, his Honor declared in caſe the truſtees could 
obtain a gift of a competent piece of ground, the charity would be entitled to have the 


| leaſehold and perſonal eſtate ſo marſhalled as to throw the debts and legacies on the leaſe- 
hold, in order to have the mere perſonal eſtate applied to the charity. | 


But on appeal, this in was reverted by tad Henley, Iith June, 176 35 and the 88 
ſonal eſtate ordered to 42 * among the next of kin. 


PrLHAM v. ANDERSON, Ilth December, 1764.— Teſtator directed his executors ſhould 
build and erect an hoſpital, for which purpoſe he charged his perſonal eſtate with 2000 /, 
Refidue to ſame uſes as real eſtate, — The bequeſt of 2000/. was declared void by the 
ſtatute of Mortmain. 


| Arroanzy GexzRAL v. Bromop of Oxrony, and others, 13th July, 1786.— 

| Themas Sims, the teſtator, by his will, after deviſing his freehold and leaſehold eſtates 
therein mentioned, and charging the ſame with the payment of certain annuities in manner 

therein- mentioned, bequeathed and diſpoſed of his perſonal eſtate in the words following, 
(that is to ſay) I give and bequeath to my executors the ſum of 100 l. each, for their 
trouble in executing my will; and all the reſt and reſidue of my perſonal eſtate, I give 
and bequeath to them, in truſt, to apply the ſame 10 build à church at Wheatley where the 
chapel now is, in ſuch manner as I ſhall hereafter direct, or r for want of ſuch direction, as 


yl executors ſhall think beſt, 


The information eres a general account and directions touching the plan and execu- 
tion of the charitable 1 b given by the teſtator. 


The Biſnop of Oxford, as patron and | tia of Cuddeſden, by his anſwer, oppoſed the 
erection of a new church, unleſs the ſurplus of the reſidue could be applied towards an aug- 
mentation of the endowment of the chapelry annexed : The chaplain and chapel-warden 
anſwered to the ſame effect, and propoſed repairing the old chapel, and, with the ſurplus, 
augmenting the one Os of the chaplain „Oe. 


The next of kin infiſted, that a new church or chapel muſt be built, and the ſurplus, if 
any, divided among them.—As to the repairing, or augmenting the ſalary of the chaplain, 
Sc. they oppoſed that plan, inſiſting that the intention of the teſtator muſt be implicitly 
followed; in caſe the biſhop did not allow of a new e that the bequeſt ſhould be void, 


and the money divided, 


Sir 2104 Kenyon, Maſter of the Rolls, Fre for Lord Chancellor, obſerved, that if the 
biſhop objected, he could not interfere in the matter: As to repairing, &c. he could not 
do that,—The intention mult be iniplicitly followed, or nothing could be done. 


f över: 


ü) 


However, he referred it to the Maſter to take an account, Sc. and to make a ſpecial 
report as to the plan of erecting a new chapel, and the expences attending i it; and alſo 
with reſpect to the biſhop's aſſent for that purpoſe. 


If! page 449, at the end of the caſe of Coote v. Coole. 


(#] V. pep. wol. 2. p. 521. 


[+] Page 451, at the end of the caſe of Pocklington v. Bayne. 


[+] This point has been fince more amply diſcuſſed 3 in the caſe of Robinſon v. Hardce/ile, 
pet. vol 2. p 22.— 344. allo 2 Darnford and Laj/'s Lerm Rep. p. 241781. 


[+] Page 452, at the end of the caſe of Sherwood v. White. 


[+] Vide poſt, Acton v. Market, vol. 2. 5 14. Cullins v. Hicklins, vol. 2. p. 182. and the 
caſes there cited, * Which the rule e to be completely ſettled, as here determined. 


TH bage 4 54, at the end of hs caſe of ex parte Hayden. 


+ Vice Cooke*s Bankrupt Laws, 292, S. C. alſo the caſe Ex Parte Hodgſon, poſt. vol. 2. 
p. 5- Ex Parte Martin, joft. vol. 2. Pp. 14. Ex Parte Page, pojt. vol. 2, p. 119. Ex 
Parte Flintum, vol. 2. p. 120. Ex Parte Copelan:!, Cooke's POO Laws, 295. and the 
other caſes cited by him 1 in his ſection of j June debts. 


17 Page 467, at the end of the caſe of D. of Ancaſter v. Mayer. Y 


[+] See, on this ſubjed, the caſes of Para: v. F reeman,—Lewis V. Naucle,—Porrefter 
v. Leigh, — Perkins v. Baynton, —Wiljo: v. Earl of Dar.:ngton, —Shafto v. Shafto,—Bafet v. 
Percival. —al cited and ſlated by Mr. Cor, in his note on 1 Mus. 65 $4. alſo the caſes of 


the Earl of Tarkerviide v. Fawwzut, poſt. vol. „ RY = Te, v. Twweddel, pojt. 
wol. 2. þ. 101. 132. | 


[+] page 468, in che text, after © their being prepared for 
wear if not worn” it ſtands thus, © and e an enquiry to 
be made with reſpect to the jewels being worn 


« On the Maſter 8 report that they were occaſionally worn, the 
cauſe came on before bis Honor, ſitting for the Lord Chancellor, 


* Wee of opinion that chat circumſtance made the difference.“ 
ND . 15 5 | | 
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T] Page 482, l. 4, after“ ſurrender them.. N 
[+] The caſes on this ſubject are collected in Mr. Cox's note, in his edition"of P. Vins. 


wo. 4: . 360. 


[T] Page 492, at the end af the caſe of Nowlan v. Nell;gan. 


[+] Vide Pier/on v. Garnet, 5ſt. vel. 2. . 38226, . 
4 [+] Page 


(- n ) 
[F] Page 496, at the ED) of the caſe of Parker v. Wells. 


From this Judgmen: of reverſal the plaintiffs appealed to the Houſe of Lords, where the 
caſe being . the 1 queſtions were put to the Judges, 


1. Whether the fndiog be ſufficient whereupon to 1 judgment. 
2. If the finding be r what — N to be made on ſuch W 


3 If the finding be ſufficient, whethir, upon ſuch finding, the plaintif in error appears 
to be a trader within the meaning of the ſtatutes concerning bankrupts, 


On Tue/cay 178 of March, 1787, the Lord Chief Baron delivered the unanimous opi- 
nion of the Judges preſent, upon the 1ſt. queſtion, in the negative; and upon the 2d, 


e that a Venire e de novo ought to be awarded. 


Whereupon it was ordered, that both the judgments mould be reverſed, and the ſpecial 
verdict (being inſuflicient) ſhould be annulled, and that the Court of King's Bench ſhould 
award a Venire facias de novo, and proceed according to law. 


The plaintiff did not proceed on the Yexire facias de novo, but brought a freſh action in 
the Common Pleas, which was afterwards dropped, and an action brought in the King's 
Bench, which was tried before Mr. Juſtice Buller and a ſpecial jury, 7th of December, 
1787, the jury found a ſpecial verdict, but it appearing that the plaintiff had left off brick- 
making at the time when the petitioning creditor's debt accrued due, the defendant waived 


the ſpecial verdict, and a hea one has been entered for the plaintiff. See 1 Cooke's 
NO Law, (2 edit. ) 67. 3 
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